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The Parties to this Deed are;

(1) The Secretary of State for Education of Sanctuary Buildings, Great Smith
Street, London SW1P 3BT (the "Secretary of State");

- and -

(2} Invictus Education Trust, a charitable company incorporated in England and
Wales with registeraed company number 09284368 whose registered address is at
Invictus Education Trust Headguarters, Kinver High School, Enville Road, Kinwver,
D¥7 6AA (the "Company”).

tegether referred to as the "Parties”

INTRODUCTION

A,

The Parties have enterad into a master funding agreement on 25™ August
2021, a copy of which is contained in Schadule A, (the “Existing MFA™).

The Parties have entered Inte a supplementary funding agreement In
respect of Kinver High Scheol and Sixth Form on 26™ February 2015, a
copy of which iz contained in Schedule B (the "Existing Kinver High
School and Sixth Form SFA");

The Parties have entered inte a supplementary funding agreement In
respect of The Crestwood School on 26™ February 2015, a copy of which
is containad in Schedule C (the "Existing The Crestwood School SFA");

The Parties have entered into a supplementary funding agreement in
respect of Ellowes Hall Sports College on 26"™ February 2015, a copy of
wihilch iz contained in Schedule D (the "Existing Ellowes Hall Sports
College SFA");

The Parties have entered Into a supplementary funding agreement in
respect of Wembourne High School (formerly Ounsdale High School)
on 26" February 2015, a copy of which is contained in Schedule E (the
"Existing Wombourne High School (formerly Ounsdale High School)
SFA");

The Parties have entered Into a supplementary funding agreement in
respect of Leasowes High Scheel on 30" November 2016, a copy of which
is contained in Schedule F (the "Existing Leasowes High School SFA"};

The Parties have entered into a supplementary funding agreement in
respect of The Pedmore High School on 268" August 2018, a copy of which
is contained in Schedule G (the "Existing The Pedmore High School
SFA™);

The Parties have entered into a supplementary funding agresment in
respect of Rufford Primary School on 25% August 2021, a copy of which
is contained in Schedule H (the "Existing Rufford Primary School SFA™};
and

The Parties have agreed to amend and re-state the terms of the Existing
MFA, the Existing Kinver High School and Sixth Form SFA, the existing
The Crestwood School SFA, the existing Ellowes Hall Sports College



SFA, the existing Wombourne High School (formerly Ounsdale
School) 5FA, the existing Leasowes High School SFA, the existing The
Pedmore High School SFA and the existing Rufford Primary School
SFA, on the terms et out In this Deed,

LEGAL AGREEMENT

1.

Words, expressions and interpretations used in this Deed shall, unless the
cantext expressly requires otherwise, have the meaning given to them In,
and shall be interpreted in accordance with, the Amended Master Funding
Agreement (as defined in clause 2 below),

The Secretary of State and the Company agree that with effect from the
date of this Deed, the Existing Kinver High School and Sixth Form
SFA shall be amended and re-stated in the form of the Amended Kinver
High School and Sixth Form SFA set out in Schedule I (the *Amended
Kinver High School and Sixth Form SFA"). For the avoidance of doubt,
the Amended Kinver High School and Sixth Form SFA does not terminate
or suspend the Existing Kinver High School and Sixth Form SFA but
amends and re-states it.

The Secretary of State and the Company agree that with effect from the
date of this Deed, the Existing The Crestwood School SFA shall be
amended and re-stated In the form of the Amended The Crestwood
School SFA set out in Schedule ] (the "Amended The Crestwood School
SFA"). For the avoidance of doubt, the Amended The Crestwood School
SFA does not terminate or suspend the Existing The Crestwood School SFA
but amends and re-states it.

The Secretary of State and the Company agree that with effect from the
date of this Deed, the Existing Ellowes Hall Sports College SFA shall
be amended and re-stated in the farm of tha Amended Ellowes Hall
Sports College SFA set out in Schedule K (the "Amended Ellowes Hall
Sports College SFA"). For the aveldance of doubt, the Ameanded Ellowes
Hall Sports College SFA does not terminate or suspend the Existing
Ellowes Hall Sports College SFA but amends and re-states it,

The Secretary of State and the Company agree that with effect from the
date of this Dead, the Existing Wombourne High School (formerly
Ounsdale High School) SFA shall be amended and re-stated in the
form of the Amended Wombourne High School (formerly Ounsdale High
School) SFA set out in Schedule L (the "Amended Wombourne High
School (formerly Ounsdale High School) SFA"). For the avoidance of
doubt, the &mended Wombourne High Scheol {formery Ounsdale High
School) SFA does not terminate or suspend the Existing Wombourne High
Schoal (formerly Ounsdale High School) SFA but amends and re-states it

The Secretary of State and the Company agree that with effect from the
date of this Deed, the Existing Leasowes High School SFA shall be
amended and re-stated in the form of the Amended Leasowes High School
SFA set out in Schedule M (the “Amended Leasowes High School



SFA"). For the avoidance of doubt, the Amended Leasowas High School
SFA does not terminate or suspend the Existing Leasowes High School SFA
but amends and re-states It

The Secretary of State and the Company agree that with effect from the
date af this Deed, the Existing The Pedmore High School SFA shall be
amended and re-stated in the form of the Amended The Pedmore High
Schoal SFA set out In Schedula N (the "Amended The Pedmore High
School SFA"). Far the avoldance of doubt, the Amended The Pedmore
High School SFA dees not terminate or suspend the Existing The Pedmore
High School SFA but amends and re-states it.

The Secretary of State and the Company agree that with effect from the
date of this Deed, the Existing Rufford Primary School SFA shall be
amended and re-stated in the form of the Amended Rufford Primary
Schoal SFA set out In Schedule O (the "Amended Rufford Primary
School SFA"). For the avoldance of doubt, the Amended Rufford Primary
School SFA does not terminate or suspend the Existing Rufford Primary
Schoal SFA but amends and re-states it.

GOVERNING LAW AND JURISDICTION

9.

10,

This Deed, and any dispute or claim arising out of or in connection with It,
its subject matter or formation (including nen-contractual disputes or
claims) shall be governed by and interpreted In accordance with the law of
England and Wales.

The Parties irrevoacably agree that the courts of England and Wales shall
have exclusive jurisdiction to settle any dispute or claim thal arises out of,
or In connection with, this deed ar its subject matter or formation (including
non-contractual disputes or claims).

COUNTERPARTS

5.

This Deed may be executed in any number of counterparts and by the
parties to it on separate counterparts, each of which when so executed and
delivered shall be an original, but all the counterparts shall together
constitute one and the same instrument.



IN WITHESS wharaof thls Deed has baan axarubed hy the partles hereto
and I3 intended o ba and I= hergby delhrered on the last date liEtad baleiws.

EXECUTED as 3 deed by afflxing the corparate ]
s&d| of the Secretary of State for Education ]
authenticated by:- b

Duby authgrised by the Secretary of State for Educaticn
pate., 25 [0 202y

EXECUTED as a deed by
Invictus Edurabian Trust

Acting by

DirecL!

Date....4.2.. || ”1

ignature

Address

Occupation
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Personal Information has been redacted from this document under Section 40
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SUMMARY SHEET

Information about the Academy:
Name of Academy Trust ' INVICTUS EDUCATION TRUST
Company number 9284368
Date of Master Funding Agreement | - . — .. ... 2.
Name of Academy Kinver High School and Sixth Form
Opening date 1 MARCH 2015
“Type of Academy (indicate MAINSTREAM
whather academy or free school)
 Religious designation A
Wholly or partly selective A
Name of predecessor school EDGECLIFF HIGH SCHOOL
(where applicable)
Capacity number 689
. Age range 11-18
Number of sixth form places 28
| Number of boarding places MNIA
SEN unit / Resource provision MN/A,
Land arrangements Version 2
{(Version 1-7 or other)

Address and title number of Land | Kinver High School and Sixth Form, Enville
Road, Kinver, Stourbridge. West Midlands,
DY7 B6AA

SF500794
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Please confirm which clause variations have been applied or marked as ‘Not

used’
Clause No. | Descriptor Applied | Not used
| 1.1 Only applies to free schools and new X
provision academizs
2A1 Clause applies where an academy was X
: previously a VC or foundation school
designated with a religious character
t.ﬂ. 2.0 Cinly applies where the academy has an SEN A
unit
2.E Only applies where there was a predecessor X
independent school
2.6 Clause does not apply to free schools (unless | X
| there was a predecessor independent
schoaol), or new provision academies
2.M Clause applies only to academies and free X
schools designated with a religious character
2N | Clause applies only 1o academies that were X
formerly wholly selective grammar schools
2.0 Clause applies only to academies that were X
formerly partially seleciive grammar schools
2.1 Clause applies to free schools and new X
provision academies designated with a
religious character
2W Clause only applies where the academy is X
designated with a religious character
2% Clause only applies where the academy has | X
not been designated with a religious
characler
2Y Clause applies where an academy was X
previously a VC school or foundation school
designated with a religious character
2.Yc) Sub-clause applies if the academy is X
designated with a denominational religious
character — CE etc. rather than ‘Christian’
5
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Clause No. | Descriptor Applied | Not used

3A-3F | Option 1 applies to converter and sponsored | X = -
academies: if used delete oplion 2

3A-3F Option 2 applies to free schools and new X
provision academies: if used delete option 1

3H Clause relating to Start-up only applies in X
some cases (does not apply to academy
converters)

3.4 Clause only applies to full sponsored and X
intermediate sponsored academies with
approved Academy Action Plans

3K Clause doas not apply to free schools (unless | X
there was a predecessor independent
school), or new provision academies

5G.1 Clause applies only to a boarding X
academyifree school. '

5.1 Clause only applies to sponsored academies %

5K Clause applies to free schools and may be X
applied to new provision academies

5.L ‘Clause applies to free schools and may be X
applied to new provision academies

5.M Clause applies to free schools and may be I
applied to new provision academies

5N Clause applies to free schools and may be X
apphed to new provision academies

5.0 Clause applies to free schools and may be X

applied to new provision academies

6.H Clause only applies to schools which are X
designated with a Church of England or
Roman Catholic character
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Please identify any other variations from the model that apply to this academy
(e.g. clauses relating to PFl, or any required because the multi academy trust
includes academies designated with different religious characters, or a
mixture of those designated with a religious character, and those which are
not):

Additional clauses will be supplied by your project lead if needed.

Descriptor Clause Applied Not used
No.
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1. ESTABLISHING THE ACADEMY

1.A  This Agreement made between the Secretary of State for Education and
INVICTUS EDUCATION TRUST i1s supplemental to the master funding
agreement made between the same parties and dated
(the "Master Agreement”).

Definitions and interpretation

1B Except as expressively provided in this Agreement words and expressions
defined in the Master Agreement will have those same meanings in this
Agreement.

1.C  The following capitalised words and expressions will have the following
meanings:

“The Academy” means Kinver High School and Sixth Form.

“SEN" means Special Educational Needs and the expressions “special educational
needs" and "special educational provision” have the meaning set out in sections
20{1) and 21(2) of the Childran and Families Act 2014,

“Termination Notice" means a nolice sent by the Secretary of Stale lo the
Academy Trust, terminating this Agreement on the date specified in the notice.

“Termination Warning Notice” means a nolice sent by the Secretary of State to the
Academy Trust, stating his intention to terminate this Agreement.

1.0 The Interpretation Act 1978 applies to this Agreement as it applies to an Act of
Parliament.

1.E  Reference in this Agreement to clauses and annexes will, unless otherwise
stated, be to clauses and annexes to this Agreement

The Academy

1.F The Academy is a Mainstream as defined in clause 1.4 of the Master
Agreament.
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1.6 The Academy Trust will establish and maintain the Academy in accordance
with the Master Agreement and this Agreement.

1.H The Academy Trust will open the Academy on 1 March 2015.

1.1  Not used.

2. RUNNING OF THE ACADEMY

Teachers and staff

2.A  Subject to clause 2 4 of the Master Agreement, 7.A of this Agreement and
section 67 of the Children and Families Act 2014, the Academy Trust may. in
accordance with any relevant Guidance, employ anyone it believes is suitably
qualified or is otherwise eligible to plan and prepare lessons and courses for
pupils, teach pupils, and assess and report on pupils’ development, progress
and attainment.

2.A.1 Notused.

Pupils

2.8 The planned capacity of the Academy is 689 in the age range 11-18, including
a sixth form of 59 places. The Academy will be an all ability inclusive school.

SEN unit

2.C  Not used.

2.0 Not used.

Charging

2.E  Not used.

Admissions

2.F Subject to clauses 2 K- 2.L the Academy Trust will act in accordance with,

and will ensura that its Independent Appeal Panel is trained to act in
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2.G

2.H

2.1

2.4

2K

accordance with, the School Admissions Code and School Admission
Appeals Code published by the DIE (the "Codes”) and all relevant admissions
law as they apply to foundation and voluntary aided schools, and with
aqualities law. Reference in the Codes or legisiation to "admission authorities”
will be deemed to be references o the Academy Trust.

Pupils on roll in & Predecessor School which was a maintained or
independent school will transfer automatically to the Academy on opening. All
children already offered a place at that Predecessor School must be admitted
to the Academy.

The Academy Trust must participata in the local Fair Access Protocol. The
Academy Trust must participate in the coordinated admission arrangements
operated by the LA in whose area the Academy is situated. If the Academy is
a free school, the Academy Trust is not required to participate in coordination
far its first intake of pupils.

The Academy Trust may determine admission arrangements (subject to
consultation in line with the Codes) that give priority for admission to children
attracting the Pupil Premium, including the service premium (the “pupil
premium admission criterion”), but not above looked-after children and
previously looked-after children.

Where the Academy Trust applies the pupil premium admission crilerion, it
must provide information in its admission arrangements about eligibility for the
premiums.

For the purposes of applying the pupil premium admission criterion only,
sections 1.9(f) and 2.4(a) of the School Admissions Code do not apply insofar
as they prevent admission authaorities from giving priority to children according
to the financial or occupational status of parents or using supplementary
forms that ask for:

a) any personal details about their financial status; or

10
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2L

2ZM

2.N

2.0

2.P

2.0

b) whether parents are serving in the UK armed forces or were serving in
the UK armed forces, and are exercising parental care and
responsibility for the child in question.

The Secretary of State may:
a) direct the Academy Trust to admit a named pupil to the Academy:

1. following an application from an LA including complying with a
school attendance order as defined in section 437 of the
Education Act 1886, Before doing so the Secretary of State will

consult the Academy Trust, or

.  where in relation to a specific child or children the Academy Trust
has failed to act in accordance with the Codes or this Agreeament
or has otherwise acted unlawfully; or

b} direct the Academy Trust to amend its admission arrangements where
they do not comply with the Codes or this Agreement, or are otherwize
unlawful.

Mot used.
Not usad,
Mot used.

The Academy Trust must ensure that parents and 'relevant children’ (as

described in the Codes) have the right to appeal to an Independent Appeal
Panel if they are dissatisfied with an admission decigion of the Academy

Trust. The arrangements for appeals must comply with the Codes as they
apply to foundation and voluntary aided schools. The determination of the

appeal panel is binding on all parties.

Subject to clause 2.R, the meaning of “relevant area” for the purposes of
consultation requirements in relation to admission arrangements is that
detemmined by the relevant LA for maintained schools in the area in

11
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2R

2.5

2T

accordance with the Education (Relevant Areas for Consultation on
Admission Arrangaments) Regulations 1999,

If the Academy does not consider the relevant area determined by the LA for
the maintained schools in the area to be appropriate, it must apply to the
Secretary of Stale by 1 August before the academic year in question for a
determination of the appropriate relevant area for the Academy, setting out
the reasons for this view, The Secretary of State will consult the Academy
Trust and the LA in whose area the Academy is situated in reaching a
decision.

The Office of the Schools Adjudicator ("OSA™) will consider objections to the
Academy’s admission arrangements (except objections against the agreed
variations from the Codes specified at clause 2.K, over which it has no
jurisdiction). The Academy Trust must therefore make it clear, when
determining the Academy's admission arrangements, that objections should
be submitted to the OSA. The O5A's delermination of an objection is binding
on the Academy and the Academy Trust must make appropriate changes to
its admission arrangements as quickly as possible.

Not used.

Curriculum

2u

2.V

The Academy Trust must provide for the teaching of religious education and a
daily act of collective worship at the Academy.

The Academy Trust must comply with section 71{1)-{8) and (B} of the Schoaol
Standards and Framework Act 1998 as if the Academy were a community,
foundation or voluntary school, and as if references to “religious education”
and “religious worship” in that section were references to the religious
education and religious worship provided by the Academy in accordance with
clause 2.X.

2W  Not used.

12
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2.X  Subject to clause 2.V, where the Academy has not been designated with
a religious character (in accordance with section 124B of the School
Standards and Framework Act 1998 or further to section 6(8) of the
Academies Act 2010);

a) provision must be made for refigious education to be given to all pupils
at the Academy in accordance with the requirements for agreed
syllabuses in section 375(3) of the Education Act 1896 and paragraph
2(5) of Schedule 18 to the School Standards and Framework Act 1988;

b) the Academy must comply with section 70(1) of, and Schedule 20 to,
the School Standards and Framework Act 1898 as if it were a
community, foundation or voluntary school which does not have a
religious character, except that paragraph 4 of that Schedule does not
apply. The Academy may apply to the Secretary of State for consent
to be relieved of the requirement imposed by paragraph 3(2) of that
Schedule.

2Y  Notused,

2.Z The Academy Trust must have regard to any Guidance, further to section 403
of the Education Act 1998, on sex and relationship education lo ensure that
children at the Academy are protected from inappropriate teaching materials
and that they leam the nature of marriage and its importance for family life
and for bringing up children. The Academy Trust must also have regard to the
requirements in section 405 of the Education Act 18086, as if the Academy
were a maintained schoaol,

2.AA8 The Academy Trust must prevent political indoctrination, and secure the
balanced treatment of political issues, in line with the requirements for
maintained schools set out in the Education Act 1986, and have regard to any
Guidance,

3. GRANT FUNDING

Calculation of GAG

12
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JA-3D0. Not used.

3.E

AF

3.6

3.H

3.1

The Secretary of State will calculate GAG based on the pupil count at the
Academy. In order to calculate GAG for the Academy Financial Year in which
the Academy opens, the pupil count will be determined on the same basis as
that used by the relevant LA for determining the budget of the maintained
Predecessor School.

For Academy Financial Years after that referred to in clause 3.E, the basis of
the pupil count for determining GAG will be:

a) for puplis in Year 11 and below, the Schools Census which is used to

fund maintained schools for the financial year overlapping with the
Academy Financial Year in question; and

b) for pupils in Year 12 and above, the formula which s in use at the time
for maintained schools.

Not used.
Mot used.

The Secretary of State recognises that if a Termination Notice or a
Termination Warning Motice is served, or the Master Agreement is otherwise
terminated, the intake of new pupils during the notice period may decline and
therefore payments based on the number of pupils attending the Academy
may be insufficient to meet the Academy's needs. In these circumstances the
Secretary of State may pay a larger GAG in the notice period, to enable the
Academy to operate effectively.

Other relevant funding

3d

3K

Not used.

The Secretary of State may pay the Academy Trust's costs in connection with
the transfer of employees from a Predecessor School under the Transfer of
Undertakings (Protection of Employment) Regulations 2006, Such payment
will be agreed on a case-by-case basis. The Academy Trust must not budget

14
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for such a payment unless the Secretary of State confirms in writing that it will
be paid.

Carrying forward of funds

3L Any additional grant made in accordance with clause 3.1, for a period after the
Secretary of State has served a Termination Notice or a Termination Waming
MNotice under this Agreement, or otherwise terminates the Master Agreement,
may be carried forward without imitation or deduction until the circumstances
set out in clause 3.1 cease to apply or the Academy closes.

4. LAND

“Land" means the land at Kinver High School and Sixth Form, Enville Road, Kinver,
Stourbridge, West Midlands, DY7 6AA, being part of the land registered with title
number SF500784 and demised by the Lease.

“Lease” means the lease or other occupational agreement between the Academy
Trust and a third party (the “Landlord”) under which the Academy Trust derives title
to the Land.

“Property Notice" means any order, nofice, proposal, demand or other requiremeant
issued by any competent authority (including the Landlord) which maitenally afiects
the Academy Trust's ability to use the Land for the purposes of the Academy.

Restrictions on Land transfer
4.A The Academy Trust must:

a) within 28 days of the signing of this Agreement in circumstances where
the Land is transferred to the Academy Trust prior to the date of this
Agreement, or otherwise within 28 days of the transfer of the Land to
the Academy Trust, apply to the Land Registry using Form RX1 for the
following restriction (the "Restriction”) to be entered in the
proprietorship register for the Land:

No disposition of the registered estate by the proprietor of the
registered estale is lo be registered withou! a written consent signed by

15
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the Secrefary of Stale for Education, of Sanciuary Buildings, Greal
Smith Street, London SW1P 38T,

b} take any further steps reasonably required to ensure that the
Resfriction is entered on the proprietorship register,

c) promptly confirm to the Secretary of State when the Restriction has
been registered;

d} if it has not registered the Restriction, permit the Secretary of State to
do so in its place; and

e) not, without the Secretary of State's consent, apply to disapply, modify,
cancel or remove the Restriction, whether by itself, a holding company,
a subsidiary company, or a receiver, administrator or liquidator acting in
the name of the Academy Trust.

Obligations of the Academy Trust

4B The Academy Trust musl keep the Land clean and tidy and make good any
damage or deterioration to the Land. The Academy Trust must not do
anything to lessen the value or markelability of the Land without the Secretary
of State’s consent.

4.C The Academy Trust must comply with the Lease and promptly enforce its
rights against the Landlord.

4.0 The Academy Trust must not, without the Secretary of State’s consent:

a) terminate, vary, surrender, renew, dispose of ar agree any revised rent
under the Lease;

b}  grant any consent or licence; or

c) create or allow any encumbrance; or

d) part with or share possession or occupation; or
e) enter into any onerous or restrictive obligations,

16
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in respect of all or part of the Land.

Option

4E The Academy Trust grants and the Secretary of State accepts an option (the
"Option”) to acquire the Land at nil consideration. The Secretary of State may
exercise the Option in writing on termination of this Agreement. If the Option is
exercised, completion will take place 2B days after the exercise date in
accordance with the Law Society's Standard Conditions of Sale for
Commercial Property in force at that date.

Option Notice

4.F The Academy Trust

a)

o)

d}

must, within 14 days after acquiring the Land or, if later, after signing
this Agreement, apply to the Land Registry on Form AN1 {including a
copy of this Agreement) for a notice of the Option (the “Option Notice”)
to be entered in the register, taking any further steps required to have
the Option Notice registered and promptly confirming to the Secretary
of State when this has been done;

if it has not registerad the Option Notice, agrees that the Secretary of
State may apply to register it using Form UN1;

must not, without the Secretary of State's consent, apply to disapply,
modify or remave the Option Notice, whether by itself, a holding
company, a subsidiary company. or a receiver, administrator or
liguidator acting in the name of the Academy Trust, and

must, in the case of previously unregisterad land, within 14 days after
acquiring the Land or, if later, after signing this Agreement, apply to
register a Class C{iv) land charge in the Land Charges Reqgistry, and
send the Secretary of State a copy of the relevant entry within 7 days
after the registration has been completed. If the Sacretary of State
considers that the Academy Trust has not complied with this clause, he
may apply to secure the registration.

17
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Property Notices
4.G If the Academy Trust receives a Property Notlice, it must:

a) send a copy of it to the Secretary of State within 14 days, stating how
the Academy Trust intends to respond fo it;

b)  promptly give the Secretary of State all the information he asks for
about it;

c)  allow the Secretary of State to take all necessary action, with or instead
of the Academy Trust, to comply with it, and

d) use its best endeavours to help the Secretary of State in connection
with it

Breach of Lease

4H Ifthe Academy Trust is, or if it is reasonably foreseeable that it will be, in
material breach of the Lease, the Academy Trust must immediately give
written notice to the Secretary of State stating what the braach is and what
action the Academy Trust has taken or proposes to take to remedy i,
including timescales where appropriate.

4.  After notifying the Secretary of State under clause 4.H, the Academy Trust
must;

a)  promptly give the Secretary of State all the information he asks for
about the breach;

b) allow the Secretary of State to take all necessary action, with or instead
of the Academy Trust, to remedy or prevent the breach, and

c) usa its best endeavours to help the Secretary of State to remedy or
prevent the breach.

Sharing the Land

4.J Where:

18
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4 K

4.L

a) the Secretary of State identifies basic or parental need for additional
places in the area in which the Academy is situated; and

v)] the Secretary of State then considers that not all the Land is needed for
the operation of the Academy al planned capacity,

the Secretary of State must consult with the Academy Trust to determine
whether part of the Land could be demised or sublet to another academy
trust, as the Secretary of State considers appropriate, for the purpose of that
academy trust establishing and maintaining an educational institution on the
Land.

To the extent the Academy Trust and the Secretary of State agree to part of
the Land being demised or sublet in accordance with clause 4.J, the Academy
Trust must use its best endeavours to procure either the approval of the
Landlord or any necessary amendments to the Lease in order to enable it to
share occupation of the Land with the incoming academy trust and to provide
the incoming academy trust with security of tenure over the Land occupied by
it, and shall enter into any legal arrangements which the Secrefary of State
requires for this purpose. The Secretary of State shall meet the necessary and
reasonable costs incurred by the Academy Trust in connection with this

clause.
For the purposes of clause 4.J:

a)  a basic need will arise when the forecast demand for pupil places in
the area where the Academy is situated is greater than the existing
capacity to provide them;

b) a parental need will arise when the DIE is actually awara of an
additional demand for pupil places in the area where the Academy is
situated, following representations from parents in that area; and

c) planned capacity has the meaning given in clause 2.B.

19

December 2014 v3




S. TERMINATION

Termination by either party

5.A  Either party may give al leasl seven Academy Financial Years' notice to
terminate this Agreement. Such termination would take effect on 31 August of
the relevant year.

Termination Warning Notice

58 The Secretary of State may serve a Termination Warning Notice where he
considers that

a) the Academy Trust has breached the provisions of this Agreement or
the Masler Agreement: or

b the standards of performance of pupils at the Academy are
unacceptably low; or

c) there has been a serious breakdown in the way the Academy is
managed or governed; or

d) the safety of pupils or staff is threatened, including due to breakdown of
discipling.

5C A Termination Warming Notice served under clause 5.8 will specify:;
a}  the action the Academy Trust must take;
b) the date by which the action must be completed; and

c) the date by which the Academy Trust must make any representations,
ar confirm that it agrees to undertake the specified action.

5.0 The Secretary of State will consider any representations from the Academy
Trust which he receives by the date specified in the Termination Warning
Motice. The Secretary of State may amend the Termination Waming Notice lo
specify further action which the Academy Trust must take, and the date by
which it must be completed.

20
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5.E

if the Secretary of State considers that the Academy Trust has not responded
to the Termination Waming Notice as specified under clause 5.C(c), or has
not completed the action required in the Termination Waming Notice as
specified under clauses 5.C(a) and (b) (and any further action specified under
clause 5.0) he may serve a Termination Notice.

Termination by the Secretary of State after inspection

S.F

5.G

5.G.1

5H

5.1

If the Chief Inspector gives notice to the Academy Trust that

a) special measures are required o be laken in relation to the Academy;

ar
b)  the Academy reguires significant improvement

the Secretary of State may serve a Termination Waming Notice, specifying
the date by which the Academy Trust must make any representations.

In deciding whether to give notice of his intention to terminate under clause
5.F, the Secretary of State will have due ragard to the overall performance of
the Academy Trust.

Mot used.

If the Secretary of State has served a Termination Warning Motice under

clause 5.F and:

a) has not received any representations from the Academy Trust by the
date specified in the notice; or

b) having considerad the representations made by the Academy Trust
remains satishied that this Agreement should be terminated;

he may serve a Termination Notice.

Mot usad.

21
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Termination by the Secretary of State

54  If the Secretary of State has determined that the Academy will be removed
from the Register of Independent Schools and no appeal against that
determination is pending, he may serve a Termination Notice.

5K Notused

5L  Notused.

5 M  Not used.

5N Notused.

50 Notused.

Funding and admission during notice period

5F If the Secretary of State serves a Termination Notice under clause 5.A, the
Academy Trust may continue during the notice period to admit pupils to the
Academy, and to receive GAG and EAG, in accordance with this Agreement.

5.0 If the Secretary of State serves a Termination Warning Motice or a
Temination Notice ctherwise than under clause 5 A, the Academy Trust may
continue during the notice perod to admit pupils to the Academy (unless the
Secretary of Slate specifies otherwise), and lo receive GAG and EAG, in
accordance with this Agreement.

Motice of intention to terminate by Academy Trust

5.R The Secretary of Slate will, before the start of each Academy Financial Year,
provide the Academy Trust with a final funding allocation indicating the level
of GAG and EAG to be provided in the next Academy Financial Year (the
“Funding Allocation").

585 Ifthe Academy Trust is of the opinion that, after receipt of the Funding
Allocation for the next Academny Financial Year (the "Critical Year™) and after
taking info account all other resources likely to be available to the Academy,
including other funds that are likely to be available to the Academy from other
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academies operated by the Academy Trust ("All Other Resources®), it is
likely that the cost of running the Academy during the Critical Year would
cause the Academy Trust to become insolvent (and for this reason only) then
the Academy Trust may give written notice of its intention to terminate this
Agreament at the end of the then current Academy Financial Year.

5.T  Any notice given by the Academy Trust under clause 5.5 must be provided to
the Secretary of State within six weeks of the Secretary of State issuing the
Funding Allocation. The notice given by the Academy Trust under clause 5.5
must specify:

a) the grounds upon which the Academy Trust's opinion is basad,
including:

i. avidence of those grounds;

ii. any professional accounting advice the Academy Trust has
received,

iii. a detailed statement of steps which the Academy Trust proposes
to take to ensure that the running costs of the Academy are
reduced such that costs are less than the Funding Allocation and
All Other Resources, and the period of time within which such
steps will be taken; and

b) the shortfall in the Critical Year between the Funding Allocation and Al
Other Resources expected to be available to the Academy Trust to run
the Academy and the projected expenditure on the Academy; and

c} a detailed budget of income and expenditure for the Academy during
the Critical Year (the "Projected Budget”).

5.U Both parties will use their best endeavours to agree whether or not the cost of
running the Academy during the Critical Year would cause the Academy Trust
to become insolvent. Both parties recognise that they will need to engage in a
constructive dialogue at the time about how best to provide education for the
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5V

SW

5.X

5.Y

pupils at the Academy and use their best endeavours to agree a practical
solution to the problem.

If no agreement is reached by 30 April (or another date if agreed between the
parties) as to whether the cost of running the Academy during the Critical
Year would cause the Academy Trust to become insolvent, then that question
will be referred to an independent expert (the “Expert®) for resolution. The
Expert's determination will be final and binding on both parties, The Expert will
be requested lo specify in his determination the amount of the shortfall in
funding (the “Shortfall”).

The Expen will be an insolvency practitioner with significant professional
expenence of educational institutions or academies. If the parties fail to agres
upon the appointment of the Expert then the Expert will be appointed by the
President of the Institute of Chartered Accountants in England and Wales.
The Expert's fees will be borne equally between the parties.

The Expert will be required in reaching his determination to take account of
advice from an educational specialist who is professionally familiar with the
issues arising from the budget management of schools. If the parties fail to
agree upon the appointment of the educational specialist then the educational
specialist will be appointed by the Chairman of the Specialist Schools and
Academies Truslt (or any successor or equivalent body). The educational
specialist's fees will be bome equally between the parties.

If the Expert determines that the cost of running the Academy during the
Critical Year would cause the Academy Trust to become inscivent, and the
Secretary of State will not have agreed to provide sufficient additional funding
to cover the Shortfall, then the Academy Trust will be entitled to terminate this
Agreement, by notice expiring on 31 August before to the Critical Year. Any
such notice will be given within 21 days after (a) the Expert's detarmination
will have been given to the parties or (b), if later, the Secretary of State will
have given written notice of his refusal to provide sufficient additional funding
for the Academy to cover the Shortfall.

24

December 2004 v3



Efect of termination

5Z  Ifthis Agreement is terminated, the Academy will cease to be an academy
within the meaning of sections 1 and 1A of the Academies Act 2010.

5.A4 Subject to clauses 5.BB and 5.CC, if the Secretary of State terminates this
Agreement under clause 5.A, he will indemnify the Academy Trust. If the
Secretary of State terminates this Agreement otherwise than under clause
5.A, he may at his discretion indemnify or compensate the Academy Trust.

5BB The amount of any such indemnity or compensation will be determined by the
Secretary of State, having regard to representations made to him by the
Academy Trust, and will be paid as and when the Secretary of State
considers appropriate.

5.CC The categories of expenditure incurred by the Academy Trust in consequence
of termination, for which the Secretary of State may indemnify the Academy
Trust under clauses 5.AA, may include;

a) staff compensation and redundancy payments;

b) compensalion payments in respect of broken contracts,

c) expenses of disposing of assets or adapting them for other purposes;
d) legal and other professional fees; and

e) dissolution expenses.

2.DD If this Agreement is terminated, and the Academy Trust owns capital assets
which have been partly or wholly funded by HM Government, the Academy
Trust must, as soon as possible after the termination dale:

a) transfer a proportion of those capital assets, equal to the proportion of
the original financial contribution made by HM Government, to a
nominee of the Secretary of State to use for educational purposes; or

b) if the Secretary of State directs that a transfer under clause 5.0D4{a) is
not required, pay to the Secretary of State at the termination date (or,
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by agreement with the Secretary of State, at the date of their
subsequent disposal) a sum equivalent to the proportion of the original
financial contribution made by HM Government.

5.EE The Secretary of Stale may:

a) Waive all or part of the repayment due under sub-clause 5.DD(b) if the
Academy Trust obtains his permission to invest the sale proceeds for
its charitable purposes; or

b) direct the Academy Trust to pay all or part of the sale proceeds to the
relevant LA,

6. THER ACTUA RANGEMENTS

Annexes
6.A Any annexes to this Agreement form part of and are incorporated into this
Agreament,

Tha Master Agreement

8.B Except as expressly provided in this Agreement, all provisions of the Master
Agreament have full force and effect.

General
6.C The Academy Trust cannot assign this Agreement.

8.0 Faillure o exercise, or a delay in exercising, any right or remedy of the
Secretary of State under this Agreement (including the right to terminate this
Agreement), or a single or partial exercise of such a right or remedy, is not a
waiver of, and does not prevent or restrict any initial or further exercise of, that
or any other right or remedy.

B.E Temmination of this Agreement will not affect the accrued rights, remedies,
obligations or liabilities of the parties existing at termination.
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E.F  This Agreement may be executed in any number of counterpanrs, each of
which when executed and delivered shall consfitute a duplicate original, but all
of which will together constitute the same agreement.

6.6 This Agreement and any dispute or claim arising out of or in connection with it
or its subject matier or formation (including nen-contractual disputes or
claims) shall be governed by and construed in accordance with the law of
England and Wales, and submitied to the exclusive jurisdiction of the courts of
England and Wales.

6.H Notused.
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This Agreement was executed as a Deed on Qo FEeRIARY 2015

Executed on behalf of the Academy Trust by:

Director Director

The Corporate Seal of

THE SECRETARY OF STATE FOR EDUCATION

affixed to this deed is authenticated by:

Duly Authorised
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AN ES

7. PUPILS WITH SPECIAL EDUCATION NEEDS (SEN) AND
DISABILITIES

"Statement of SEN" means a statemment made under section 324 of the Education
Act 1958,

“EHC plan™ means an Education, Health and Care plan made under sections 37(2)
of the Children and Families Act 2014.

7.A  Except as set out in clause 10 below, the Children and Families Act 2014
imposes duties directly on Academies in respect of pupils with special
educational needs, including the admission of pupils with EHC plans. If an
Academy Trust considers that a LA should not have named the Academy in
an EHC plan, it may ask the Secretary of State to determine whather the LA
has acted unreasonably, and to make an order directing the LA to reconsider.
The Secretary of State's determination will be final, subject to any right of
appeal which a parent of the child may have to the First Tier Tribunal (Special
Educational Needs and Disability) or the Upper Tribunal Administrative
Appeals Chamber.

7B Notused
7.C Mot used
7.0 Not used.

8. ADMISSION OF PUPILS WITH SEN AND DISABILITIES

B.A  The Academy Trust must for each of its Academies, subject to its right of
appeal to the Secretary of State, admit all pupils with a statement of SEN
naming the Academy.

8.8 Where an LA proposes to name one of the Academies in a statement of SEN,
it must give the Academy Trust written notice of this, stating why it considers
that Academy to be suitable for the pupil in question. Within 15 days of receipt
of the LA's notice, the Academy Trust must consent to being named, except
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8.C

8.0

8.E

B.F

B.G

where admitting the child would be incompatible with the provision of efficient
education for other children, and no reasonable steps could secure
compatibility. In deciding whether a child's inclusion would be incompatible
with the efiicient education of other children or the efficient use of resources,
the Academy Trust must have regard to the relevant Guidance issued to
maintained schools.

If the Academy Trust decides that admitting the child would be incompatible
with the provision of efficient education or the efficient use of resources, it
must, within the 15 days, notify the LA in writing, giving its reasons for its
decision.

The Academy Trust must then seek to establish from the LA whether or not it
agrees with this determination. [f the LA does not agree with the Academy
Trust's response, and names the Academy in the child's statement of SEN,
the Academy Trust must admit tha child to the school as specified in the
statement or otherwise by the LA,

If in such case, the Academy Trusl considers thal the LA should not have
named the Academy in the statement, it may ask the Secretary of State to
determine whether the LA has acted unreascnably, and to make an order
directing the LA to reconsider. The Secretary of State's determination will be
final, subject only to any right of appeal which a parent of the child may have
to the First-tier Tribunal (Special Educational Needs and Disability) or the
Upper Tribunal Administrative Appeals Chamber,

If a parent of a child for whom the LA maintains a statement appeals to the
First-tier Tribunal (Special Educational Needs and Disability), either for or
against the naming of the Academy in the child's statement, then the
Tribunal's decision will be binding, even if it is diferent from that of the
Secretary of State.

Where it has been finally determined that the Academy be named in a child's
statemnent of SEN, the Academy Trust must admit the child to the Academy,
notwithstanding any other admigsgions requirements in this Agreement.
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B.H Clauses B.A to 8.H only apply insofar as the relevant provisions of the
Childrean and Families Act 2014 relating to SEN and disability do not apply to
Academies and Free Schools,
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SUMMARY SHEET

Information about the Academy:

Name of Academy Trust

INVICTUS EDUCATION TRUST

Company number

9284368

Date of Master Funding Agreement

RS FEeouals Dais

Name of Academy THE CRESTWOOD SCHOOL
Opening date 1 MARCH 2015
'Type of Academy (indicate MAINSTREAM
whether academy or free school)
Religious designation NAA
Wholly or partly selective /A
Name of predecessor school THE CRESTWOOD SCHOOL
(where applicable)
Capacity number 750
Age range 11-16
Number of sixth form places NSA,
Number of boarding places N/A

SEN unit / Resource provision
L

Hearing Impaired Resource Centre on site.

Land arrangements
(Version 1-7 or other)

Version 2

Address and title number of Land

The Crestwood School, Bromley Lane,
Kingswinford, West Midlands, DYE BOG

Title number: WMS17047
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Please confirm which clause variations have been applied or marked as ‘Not

used’
| Clause No. | Descriptor Applied | Notused
1.1 Only applies to free schools and new X
provision academias
2A1 Clause applies where an academy was X
previously a VC or foundation school
designated with a religious character
2C, 2D Only applies where the academy has an SEN | X
unit
2E Only applies where there was a predecessor | X
independent schoal '
2.6 Clause does not apply to free schools (unless | X
there was a predecessor independent
school), or new provision academies
ZM Clause applies only to academies and free A
schools designated with a religious character
2N Clause applies only to academies that were X
| farmerly wholly selective grammar schools
2.0 Clause applies only to academies that were X
formerly partially selective grammar schools
2.7 Clause applies to free schools and new X
provision academies designated with a
religious character
2W Clause only applies where the academy is X
designated with a religious character
2.5 Clause only applies where the academy has | X
nol been designated with a religlous
character
f 2. Clause applies where an academy was X
| previously a VC school or foundation school
designated with a religious character
I
2.¥c) Sub-clause applies if the academy is X

designated with a denominational religious
character — CE etc. rather than ‘Christian’
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Clause No. | Descriptor Applied  Notused

3A-3F Option 1 applies to converler and sponsored | X
academies: if usad delete option 2

JA=-3F Option 2 applies to free schools and new %
provision academies: if used delete option 1

a.H Clause relating to Start-up only applies in X
some cases (does not apply to academy
converters)

3.4 Clause only applies to full sponsored and X
intermediate sponsored academies with
approved Academy Action Plans

3K Clause does not apply to free schools (unless | X
there was a predecessor independent
school), or new provision academies

5.G.1 Clause applies only to a boarding X
academy/free school.

a.l Clause only applies o sponsored academias X

5.K Clause applies to free schools and may be b4
applied to new provision academies

a.L Clause applies to free schools and may be X
applied to new provision academies

5.M Clause applies to free schools and may be X
applied to new provision academias

5.N Clause applies to free schocls and may be X
applied to new provision academies

5.0 Clause applies to free schools and may be X
applied to new provision academies

B.H Clause only applies to schools which are A

designated with a Church of England or
Roman Catholic character
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Please identify any other variations from the model that apply to this academy
(e.g. clauses relating to PFl, or any required because the multi academy trust
includes academies designated with different religious characters, or a
mixture of those designated with a religious character, and those which are

not):

Additional clauses will be supplied by your project lead if needed.

Descriptor Clause Applied Not used
' No.
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1. ESTABLISHING THE ACADEMY

1.A  This Agreement made between the Secretary of State for Education and
INVICTUS EDUCATION TRUST is supplemental to the master funding
agreement made between the same parties and dated
(the "Master Agreement”).

Definitions and interpretation

1.B  Except as expressively provided in this Agreement words and expressions
defined in the Master Agreement will have those same meanings in this
Agreement.

1.5 The following capitalised words and expressions will have the following
meanings:

“The Academy” means tha THE CRESTWOOD SCHOOL.

“SEN" means Special Educational Needs and the expressions “special educational
needs” and "special educational provision” have the meaning set out in sactions
20(1) and 21(2) of the Children and Families Act 2014,

*Termination Notice” means a notice sent by the Secretary of State to the
Academy Trust, terminating this Agreement on the date specified in the notice.

“Termination Warning Notice” means a nofice seni by the Secrelary of State to the
Academy Trust, stating his intention to terminate this Agreement,

1.0 The Interpretation Act 1978 applies to this Agreemant as it applies to an Act of
Parliament.

1.E Reference in this Agreament to clauses and annexes will, unless otherwise
stated, be to clauses and annexes to this Agreement.

The Academy

1.F  The Academy is a MAINSTREAM ACADEMY as defined in clausa 1.4 of the
Master Agreament.
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1.G The Academy Trust will eslablish and maintain the Academy in accordance
with the Masier Agreement and this Agreement.

1.H The Academy Trust will open the Academy on 1 March 2015.

1. Mot used.
2. R | 8] C
Teachers and staff

24  Subject to clause 2.4 of the Master Agreement, 7.4 of this Agreement and
section 67 of the Children and Families Act 2014, the Academy Trust may, in
accordance with any relevant Guidance, employ anyone it believes is suitably
qualified or is otherwise eligible to plan and prepare lessons and courses for
pupils, teach pupils, and assess and report on pupils’ development, progress
and attainment.

2481 Notused,
Pupiis

2B  The planned capacity of the Academy is 750 in the age range 11-16. The
Academy will be an all ability inclusive school.

SEN unit

2.C The Academy must operate designated places reserved for pupils with SEN
(SEN Unit or Resourced Provision) with up to 12 planned places for pupils
with Sensory (SPHL) in the age range 11-16.

2.0 The Secretary of State may at any time determine that the SEN Unit or
Resourced Provision should cease to operate. In making such a
determination, the Secretary of State will:

a) consider the views of the Academy and relevant LAs (in their strategic
role in the commissioning of SEN provision); and
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b} consider how his determination will affect the LAs' ability to secure

suitable SEN provision for children in the area.

Charging

2.E

Mot used.

Admissions

2F

2.6

Z2H

2l

2.4

Subject to clauses 2 K- 2.L the Academy Trust will act in accordance with,
and will ensure that its Independent Appeal Panel is trained to act in
accordance with, the School Admissions Code and School Admission
Appeals Code published by the DfE (the “Codes”) and all relevant admissions
law as they apply to foundation and veluntary aided schools, and with
equalities law. Refarence in the Codes or legisiation to “admission authorities”
will be deamed to be referencas to the Academy Trust.

Pupils on roll in a Predecessor School which was a maintained or
independent school will transfer automatically to the Academy on opening. All
childran already offared a place at that Predecessor School must be admitted
to the Academy.

The Academy Trust must participate in the local Fair Access Protocol. The
Academy Trust musi parlicipate in the coordinated admission arangements
operated by the LA in whose area the Academy is situated. If the Academy Is
a free school, the Academy Trusl is not required to parlicipale in coordination
for its first intake of pupils.

The Academy Trust may determine admission arrangements (subject to
consultation in line with the Codes) that give priority for admission to children
atiracting the Pupil Premium, including the service premium (the "pupil
premium admission criterion™), but not above looked-after children and
previously looked-after children.

Where the Academy Trust applies the pupil premium admission criterion, it
must provide information in its admission arrangements about eligibility for the
premiums.

10
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2K

2L

2M

2.N

2.0

2.P

For the purposes of applying the pupil premium admission criterion only,
sections 1.8(f) and 2.4(a) of the School Admissions Code do not apply insofar
as they prevent admission authorities from giving priority to children according
to the financial or occupational status of parents or using supplementary
forms that ask for:

a) any personal details about their financial status; or

b) whether parents are serving in the UK armed forces or were serving in
the UK armed forces, and are exercising parental care and
responsibility for the child in question.

The Secretary of State may:
a) direct the Academy Trust to admit a named pupil to the Academy:

i. following an application from an LA including complying with a
school attendance order as defined in section 437 of the
Education Act 1996. Before doing so the Secrelary of State will
consult the Academy Trust, or

ii. where in relation to a specific child or children the Academy Trust
has failed to act in accordance with the Codes or this Agreement
or has otherwise acted unlawfully; or

b) direct the Academy Trust to amend its admission arrangements where
they do not comply with the Codes or this Agreement, or are otherwise
unlawful.

Mot used.
Not used.
Not used.

The Acadamy Trust must ensure that parents and ‘relevant children’ (as
described in the Codes) have the right to appeal to an Independent Appeal
Panel if they are dissatisfied with an admission decision of the Academy

11
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2.0

2R

25

=4 §

Trust, The arrangements for appeals must comply with the Codes as they
apply to foundation and voluntary aided schools. The determination of the
appeal panel is binding on all parties,

Subject to clause 2.R, the meaning of “relevant area” for the purposes of
consultation requirements in relation lo admission arrangements is that
determinad by the relevant LA for maintained schools in the area in
accordance with the Education (Relevant Areas for Consultation on
Admission Arrangemeants) Regulations 1999

If the Academy does not consider the relevant area determined by the LA for
the maintained schools in the area to be appropriate, it must apply to the
Secretary of Slate by 1 August before the academic year in question for a
determination of the appropriate relevant area for the Academy, setting out
the reasons for this view, The Sacretary of State will consult the Academy
Trust and the LA in whose area the Academy is situated in reaching a
decision.

The Office of the Schools Adjudicator ("OSA") will consider objectons to the
Academy's admission arrangements (except objections against the agreed
vanalions from the Codes specified at clause 2 K, over which it has no
jurisdiction). The Academy Trust must therefore make it clear, when
determining the Academy's admission arrangements, that objections should
be submitted to the OSA. The OSA's determination of an objection is binding
on the Academy and the Academy Trust must make appropriate changes to
its admission arrangements as quickly as possible.

Not used.

Curriculum

2.U

2V

The Academy Trust must provide for the leaching of religious education and a
daily act of collective worship at the Academy.

The Academy Trust must comply with section 71{1)-(8) and (8) of the School
Standards and Framework Act 1298 as if the Academy were a community,

12
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foundation or voluntary school, and as if references to "religious education”
and "religious worship” in that section were references to the religious
education and religious worship provided by the Academy in accordance with
clause 2.X.

2W  Not used.

2.X  Subject to clause 2.V, where the Academy has not been designated with
a religious character (in accordance with section 124B of the School
Standards and Framework Act 1998 or further to section 6(8) of the
Academies Act 2010):

a) provision must be made for religious education to be given to all pupils
at the Academy in accordance with the requirements for agreed
syllabuses in section 375(3) of the Education Act 1996 and paragraph
2(5) of Schedule 19 to the School Standards and Framework Act 1988,

b) the Academy must comply with section 70(1) of, and Schedule 20 to,
the School Standards and Framework Act 1998 as if it were a
community, foundation or voluntary school which does not have a
religious character, except that paragraph 4 of that Schedule doas not
apply. The Academy may apply to the Secretary of State for consent
to be relieved of the raquirement imposed by paragraph 3(2) of that
Schedule.

2Y  Notused.

2.£ The Academy Trust must have regard to any Guidance, further to section 403
of the Education Act 19986, on sex and relationship education to ensure that
children at the Academy are protecled from inappropriate teaching materials
and that they learn the nature of marriage and its importance for family life
and for bringing up children. The Academy Trust must also have regard to the
requirements in section 405 of the Education Act 1996, as if the Academy
were a maintained schoal.

13
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2.AA The Academy Trust must prevent political indoctrination, and secure the
balanced treatment of political issues, in line with the requirements for
maintained schools set out in the Education Act 1996, and have regard to any
Guidance.

3. GRANT FUNDING
Calculation of GAG

3A-30. Not used.

3.E The Secretary of State will calculate GAG based on the pupil count at the
Academy. In order to calculate GAG for the Academy Financial Year in which
the Academy cpens, the pupil count will be determined on the same basis as
that used by the relevant LA for determining the budget of the maintained
Predecessor School.

3.F For Academy Financial Years after that referred to in clause 3.E, the basis of
the pupil count for determining GAG will be:

a) for pupils in Year 11 and below, the Schools Census which is used fo
fund maintained schools for the financial year overlapping with the
Academy Financial Year in question; and

b) for pupils in Year 12 and above, the formula which ig in use at the time
for maintained schools,

3.5 The Secretary of State may, at his discrefion, adjust the basis of the pupil
count 1o take account of any diseconomies of scale which may affect the
Academy if it is operaling below the planned capacily in clause 2.B. If such an
adjustment is made in any Academy Financial Year, this will not change the
basis of the pupil count for calculating the following Academy Financial Year's
GAG. If the Secretary of State has indicated that additional grant may be
payable in such circumstances, the Academy Trust will bid for this additional
grant based on need and providing appropriate supporting evidence. The
Secretary of State may accept or refuse the bid at his discretion.

14
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3.H MNolused.

3.1  The Secretary of State recognises that if a Termination Notice or a
Termination Warning Notice is served, or the Master Agreement is otherwise
terminated, the intake of new pupils during the notice period may decline and
therefore payments based on the number of pupils attending the Academy
may be insufficient to meet the Academy's neads. In these circumstances the
Secretary of State may pay a larger GAG in the notice period, fo enable the

Academy to operate effectively.
Other relevant funding
3.J Notused

3K The Secretary of State may pay the Academy Trust's costs in connection with
the transfer of employees from a Predecessor School under the Transfer of
Undertakings {Protection of Employment) Regulations 2006. Such payment
will be agreed on a case-by-case basis. The Academy Trust must not budget
for such a payment unless the Secretary of State confirms in writing that it will

be paid.
Carrying forward of funds

3.L Any additional grant made in accordance with clause 3.1, for a period after the
Secretary of State has served a Termination Notice or a Termination Warning
Motice under this Agreement, or otherwise lerminates the Master Agreement,
may be carried forward without limitation or deduction until the circumstances
sat out in clause 3.1 cease to apply or the Academy closes,

4. LAND

“Land" means the land at The Crestwood School, Bromley Lane, Kingswinford, West
Midlands, DYE BQG, being part of the land registered with title number VWMS17047
and demised by the Lease.

15
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“Lease” means the lease or other occupational agreement between the Academy
Trust and a third party (the "Landlord”) under which the Academy Trust derives litle

to the Land.

“Property Notice" means any order, notice, proposal, demand or other requirement
issued by any competent authority (including the Landiord) which materially affects
the Academy Trust's ability to use the Land for the purposes of the Academy.

Restrictions on Land transfer

4.A  The Academy Trusl must:

aj

b}

d)

within 28 days of the signing of this Agreement in circumstances where
the Land is transferred to the Academy Trust prior lo the date of this
Agreament, or otherwise within 28 days of the transfer of the Land to
the Academy Trust, apply to the Land Registry using Form RX1 for the
following restriction (the "Restriction”) to be entered in the
proprietorship register for the Land:

No disposition of the registered estale by the proprielor of the
registered esiale is fo be registerad withoul a wrilten consent signed by

the Secrelary of Stale for Education, of Sanctuary Buildings, Great
Smith Streef, London SW1FP 38T,

take any further steps reasonably required to ensure thal the
Restriction is entered on the proprietorship register;

promptly confirm to the Secretary of State when the Resltriclion has
been registerad;

if it has not registered the Restriction, permit the Secretary of State to
do so in its place; and

not, without the Secretary of State's consent, apply to disapply, modify,
cancel or remove the Restriction, whether by itself, a holding company,
a subsidiary company, or a receiver, administrator or liquidator acting in
the name of the Academy Trusl.

18
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Obligations of the Academy Trust

4.8 The Academy Trust must keep the Land clean and tidy and make good any
damage or deterioration to the Land. The Academy Trust must not do
anything to lessan the value or marketability of the Land without the Secretary
of State's consent.

4.C  The Academy Trust must comply with the Lease and promptly enforce its
rights against the Landlord.

4.0 The Academy Trust must not, without the Secretary of State's consent:

a) terminate, vary, surrender, renew, dispose of or agree any revised rent
under the Lease;

b)  grant any consent or licence; or
c)  create or allow any encumbrance; or
d} part with or share possession or occupation; or
e) enter into any onerous or restrictive obligations,
in respect of all or part of the Land.

Option

4.E The Academy Trust grants and the Secretary of State accepts an option (the
“Option”) to acquire the Land at nil consideration. The Secretary of State may
exercise the Opfion in writing on termination of this Agreement. If the Option is
axercised, completion will take place 28 days after the exercise date in
accordance with the Law Society's Standard Conditions of Sale for
Commercial Property in force at that dale.

Option Notice
4F The Academy Trust:

a)  must, within 14 days after acquiring the Land or, if later, after signing
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b}

c)

d)

this Agreamentl, apply to the Land Registry en Form AN1 (including a
copy of this Agreemant) for a notice of the Option ({the "Option Notice”)
to be entered in the register, taking any further steps required to have
the Option Notica registered and promptly confirming to the Secretary
of State when this has been done;

if it has not registered the Option Notice, agrees that the Secretary of
State may apply to register it using Form UNT;

must not, without the Secretary of State's consent, apply to disapply,
madify or remove the Option Notice, whether by itself, a holding
company, a subsidiary company, or a receiver, administralor or
liquidator acting in the name of the Academy Trust, and

musl, in the case of previously unregisterad land, within 14 days after
acquiring the Land or, if later, afier signing this Agreement, apply to
register a Class C{iv) land charge in the Land Charges Registry, and
sand the Secretary of State a copy of the relevant entry within 7 days
after the registration has been completed. If the Secretary of State
considers that the Academy Trust has nol complied with this clause, he
may apply to secure the registration.

Property Notices

4.G  If the Academy Trust receives a Property Notice, it must:

a)

b)

d)

sand a copy of it to the Secretary of State within 14 days, stating how
the Academy Trust intends to respond to if;

promptly give the Secrelary of State all the information he asks for
aboul il;

allow the Secretary of Slate to lake all necessary action, with or instead
of the Academy Trust, to comply with it, and

use ils best endeavours to help the Secretary of State in connection
with it.

18
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Breach of Lease

4H

4.

If the Academy Trust is, or if it is reasonably foreseeable that it will be, in
material breach of the Lease, the Academy Trust must immediately give
written notice to the Secretary of State stating what the breach is and what
action the Academy Trust has taken or proposes to take to remedy it,
incleding timescales where appropriate.

After nolifying the Secretary of State under clause 4.H, the Academy Trust
must:

a) promptly give the Secretary of State all the information he asks for
about the breach;

b) allow the Secretary of State to take all necessary action, with or instead
of the Academy Trust, to remedy or prevent the breach, and

c) use its best endeavours to help the Secretary of State to remedy or
prevent the breach.

Sharing the Land

4.J

4 K

Where:

a) the Secretary of State ideniifies basic or parental need for additional
places in the area in which the Academy is sltualed; and

b) the Secratary of State then considers that not all the Land is needed for
the operation of the Academy at planned capacity,

the Secretary of State must consult with the Academy Trust to determine
whether part of the Land could be demisad or sublet to another academy
trust, as the Secretary of State considers appropriate, for the purpose of that
academy trust establishing and maintaining an educational institution on the
Land,

To the extent the Academy Trust and the Secretary of State agree to part of
the Land being demised or sublet in accordance with clause 4.J, the Academy
Trust must use its best endeaveours o procura either the approval of the

18
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Landlord or any necessary amendments to the Lease in order to enable it to
share occupation of the Land with the incoming academy trust and to provide
the incoming academy trust with security of tenure over the Land occupied by
it, and shall enter inlo any legal arangemenis which the Secretary of State
requires for this purpose. The Secretary of State shall meet the necessary and
reasonable costs incurred by the Academy Trust in connection with this

clause,
4L For the purposes of clause 4.J:

a) a basic need will arise when the forecast demand for pupil places in
the area where the Academy is situated is greater than the existing
capacity to provide them;

b} a parental need will arise whan the DfE is aclually aware of an
additicnal demand for pupil places in the area where the Academy is
siluated, following representations from parents in that area; and

c) planned capacity has the meaning given in clause 2.8.

5. TERMINATION
Termination by either party

5.4  Elther party may give atl least seven Academy Financial Years' notice to

terminate this Agreement. Such termination would take effect on 31 August of
the relevant year.

Termination Warning Notice

5B  The Secretary of State may serve a Termination Warning Notice where he

considers that:

a) the Academy Trusl has breached the provisions of this Agreement or
the Master Agreemeant; or

b} the standards of performance of pupils at the Academy are
unacceptably low, or
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5.C

5.0

S.E

c) there has been a serious breakdown in the way the Academy is
managed or govemed; or

d) the safety of pupils or staff is threatened, including due to breakdown of
discipline.

A Termination Waming Notice served under clause 5.B will specify:
a) the action the Academy Trust must take;
b) the date by which the action must be completed; and

c) the date by which the Academy Trust must make any representations,
or confirm that it agrees to undertake the specified action.

The Secretary of State will consider any representations from the Academy
Trust which he receives by the date specified in the Termination Warning
MNotice, The Secretary of State may amend the Termination Warning Motice to
specify further action which the Academy Trust must take, and the date by
which it must be completed,

If the Secretary of State considers that the Academy Trust has not responded
to the Termination Waming Notice as specified under clause 5.C(c), or has
not completed the action required in the Termination Warning Motice as
specified under clauses 5.C(a) and (b} (and any further action specified under
clause 5.0} he may serve a Termination Notice.

Termination by the Secretary of State after inspection

5.F

If the Chief Inspector gives notice fo the Academy Trust that:

a) special measures are required (o be taken in relation to the Academy;
or

b) the Academy requires significant improvement
the Secretary of State may serve a Termination Waming Notice, specifying

the date by which the Academy Trust must make any representations.
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5.G Indeciding whether to give notice of his intention to terminate under clause
5.F, the Secretary of State will have due regard to the overall performance of
the Academy Trust,

5.G.1 Mol used.

5.H If the Secretary of Stale has served a Termination Warmning Notice under
clause 5.F and:

a) has not received any representations from the Academy Trust by the
date specified in the notice; or

b) having considered the representations made by the Academy Trust
remaing satisfied that this Agreement should be terminated;

he may serve a Termination Notice.
5.1 Mot used.
Termination by the Sacretary of State

5. I the Secretary of Stale has determined that the Academy will be removed
fram the Register of Independent Schools and no appeal against that
determination is pending, he may serve a Termination Notice.

5.K Not used.
5L  Notused.
5.M  Not used.
5N  Notused.
5.0 Mot used.

Funding and admission during notice period

5.P  If the Secretary of State serves a Termination Notice under clausa 5.A, the
Academy Trust may continue during the notice peried to admit pupils to the
Academy, and to receive GAG and EAG, in accordance with this Agreement.
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5.0

If the Secretary of State serves a Termination VWarning Notice or a
Temination Nolice otherwise than under clause 5.A, the Academy Trust may
continue during the notice period to admit pupils to the Academy (unless the
secratary of State spacifies othenwisa), and to receive GAG and EAG, in
accordance with this Agreement,

Notice of intention to terminate by Academy Trust

&R

5.5

2.T

The Secretary of State will, before the start of @ach Academy Financial Year,
provide the Academy Trust with a final funding allocation indicating the level
of GAG and EAG to be provided in the next Academy Financial Year (the
*Funding Allocation").

If the Academy Trusl is of the opinion that, after receipt of the Funding
Allocation for the next Academy Financial Year (the "Critical Year") and after
taking into account all other resources likely to be available to the Academy,
including other funds that are likely to be available to the Academy from other
academies operated by the Academy Trust (“All Other Resources”), it is
likely that the cost of running the Academy during the Critical Year would
cause the Academy Trust to become insolvent (and for this reason only) then
the Academy Trust may give written notice of its intention to terminate this
Agreement at the end of the then current Academy Financial Year.

Any notice given by the Academy Trust under clause 5.5 must be provided to
the Secretary of State within six weeks of the Secretary of State issuing the
Funding Allocation. The notice given by the Academy Trust under clause 5.5
must specify:

a) the grounds upon which the Academy Trust's opinion is based,
including:

..  evidence of those grounds;

i. any professional accounting advice the Academy Trust has
received,
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5.U

5V

5.W

2.X

iii. a detailed statement of steps which the Academy Trust proposes
to take to ensure that the running costs of the Academy are
reduced such thal costs are less than the Funding Allocation and
All Other Resources, and the period of timea within which such
steps will be taken; and

b} the shortfall in the Critical Year between the Funding Allocation and All
Other Resources expecied to be available to the Academy Trust to run
the Academy and the projected expenditure on the Academy; and

g} a detailed budget of income and expenditure for the Academy during
the Critical Year (the “Projected Budget").

Both parties will use their best endeavours to agree whether or not the cost of
running the Academy during the Critical Year would cause the Academy Trust
to become insolvent. Both parties recognisa that they will need to engage in a
constructive dialogue at the time about how best to provide education for the
pupils at the Academy and use their besl endeavours o agree a practical
solution to the problem.

If no agreement is reached by 30 April (or another date if agreed between the
parties) as to whether the cost of running the Academy during the Critical
Year would cause the Academy Trust to become insolvent, then that question
will be referred to an independent expert (the "Expert”) for resalution. The
Expert's determination will be final and binding on both parties. The Expert will
be requested to specify in his determination the amount of the shortfall in
funding (the "Shortfall’).

The Expert will be an insolvency praclitioner with significant professional
experience of educational institutions or academies. If the parties fail to agree
upon the appointment of the Expert then the Expert will be appointed by the
President of the Institute of Charlered Accountants in England and Wales.
The Expert's fees will be borne equally between the parties,

The Expert will be required in reaching his determination to take account of
advice from an educational specialist who is professionally familiar with the
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a.¥Y

Issues arising from the budget management of schools. If the parties fall to
agree upon the appointment of the educational specialist then the educational
specialist will be appointed by the Chairman of the Specialist Schools and
Academies Trust (or any successor or equivalent body). The educational
specialist's fees will be borne equally between the parties.

If the Expert determines that the cost of running the Academy during the
Critical Year would cause the Academy Trust to become insolvent, and the
Secretary of State will not have agreed to provide sufficient additional funding
to cover the Shorifall, then the Academy Trust will be entitled to terminate this
Agreement, by notice expiring on 31 August before to the Critical Year. Any
such notice will be given within 21 days after (a) the Expert's determination
will have been given to the parties or (b), if later, the Secretary of State will
have given written notice of his refusal to provide sufficient additional funding
for the Academy to cover the Shortfall.

Effect of termination

5Z

5.AA

5.BB

5.CC

If this Agreement is terminated, the Academy will cease to be an academy
within the meaning of sections 1 and 1A of the Academies Act 2010.

Subject to clauses 5.BB and 5.CC, if the Secretary of State terminates this
Agreement under clause 5.A, he will indemnify the Academy Trust. If the

Secretary of State terminates this Agreement otherwise than under clause
5.A, he may at his discretion indemnify or compensate the Academy Trust,

The amount of any such indemnity or compensation will be determined by the
Secretary of State, having regard to representations made to him by the
Academy Trust, and will be paid as and when the Secretary of State
considers appropriate.

The categories of expenditure incurred by the Academy Trust in consequence
of termination, for which the Secretary of State may indemnify the Academy
Trust under clauses 5.AA, may include:

a) slaff compensation and redundancy payments,
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b)
c)
d)

e)

compensation payments in respect of broken contracts;
expenses of disposing of assels or adapting them for other purposes;
legal and other professional fees; and

dissolution expenses.

5.0D If this Agreemenl is terminated, and the Academy Trust owns capilal assels
which have been partly or wholly funded by HM Government, the Academy
Trust must, as soon as possible after the termination date:

a)

b)

transfer a proportion of those capital assets, equal to the proportion of
the original financial contribution made by HM Govermment, to a
nominee of the Secretary of State to use for educational purposes; or

if the Secretary of Stale directs that a transfer under clause 5.0D(a) is
not required, pay to the Secretary of State at the termination date (or,
by agreement with the Secretary of State, at the date of their
subsequent disposal) a sum equivalent to the proportion of the original
financial contribution made by HM Government.

5.EE The Secretary of State may:

a)

b}

Waive all or part of the repayment due under sub-clause 5.00(b) if the
Academy Trust obtains his permission to invest the sale proceeds for
its charitable purposes; or

direct the Academy Trust to pay all or part of the sale proceeds to the
relevant LA.

6. OTHER CONTRACTUAL ARRANGEMENTS

Annexes

G8.A Any annexes to this Agreement form part of and are incorporated into this
Agreement.

The Master Agreement
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6.8

Except as expressly provided in this Agreement, all provisions of the Master
Agreement have full force and effect.

General

6.C

6.D

6.E

&6.F

6.G

6.H

The Academy Trust cannot assign this Agreement,

Failure to exercise, or a delay in exercising, any right or remedy of the
Secretary of State under this Agreement (including the right to terminate this
Agreement), or a single or partial axercise of such a right or remedy, is not a
walver of, and does not prevent or restrict any initial or further exercise of, that
or any other right or remedy.

Termination of this Agreement will not affect the accrued rights, remedies,
obligations or liabilities of the parties existing at termination.

This Agreement may be executed in any number of counterparts, each of
which when executed and delivered shall constitute a duplicate original, but all
of which will together constitute the same agreement.

This Agreement and any dispute or claim arising out of or in connection with it
or its subject matter or formation (including non-contractual disputes or
claims) shall be governed by and construed in accordance with the law of
England and Wales, and submitted to the exclusive jurisdiction of the courts of

England and Wales.

Not used,
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This Agreement was executed as a Deed on 2= FeaRruAy 2015

Executed on behalf of the Academy Trust by:

and .-

Director Director

The Corporate Seal of

THE SECRETARY OF STATE FOR EDUCATION

affixed to this deed is authenticated by:

Duly Authorised \
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ANNEXES

1. SPECIAL ED ED ND
DISABILITIES

"Statement of SEN" means a statement made under section 324 of the Education
Act 1996,

“EHC plan™ means an Education, Health and Care plan made under sections 37(2)
of the Children and Families Act 2014,

T.A

7.B

7.C

7.D

8.A

BB

Except as set out in clause 10 below, the Children and Families Act 2014
imposes duties directly on Academies in respect of pupils with special
educational needs, including the admission of pupils with EHC plans. If an
Academy Trust considers that a LA should not have named the Academy in
an EHC plan, it may ask the Secretary of State to determine whether the LA
has acted unreasonably, and to make an order directing the LA to reconsider,
The Secretary of State's determination will be final, subject to any right of
appeal which a parent of the child may have to the First Tier Tribunal (Special
Educational Needs and Disability) or the Upper Tribunal Administrative
Appeals Chamber.

Mot used
Mot used
Not used.

ADMISSION OF PUP D DIS ITIES

The Academy Trust must for each of its Academies, subject to its right of
appeal to the Secretary of State, admit all pupils with a statement of SEN
naming the Academy.

Where an LA proposes to name one of the Academies in a statement of SEN,
it must give the Academy Trust written notice of this, stating why it considers
that Academy to be suitable for the pupil in question, Within 15 days of receipt
of the LA's notice, the Academy Trust must consent to being named, except
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8C

B.0

8.E

8.F

8.G

where admitting the child would be incompatible with the provision of efficient
education for other children, and no reasonable steps could secure
compatibility. In deciding whether a child’s inclusion would be incompatible
with the efficient education of other children or the efficient use of resources,
the Academy Trust must have regard to the relevant Guidance issued to
maintained schools.

If the Academy Trust decides that admitting the child would be incompatible
with the provision of efficient education or the efficient use of resources, it
must, within the 15 days, notify the LA in writing, giving its reasons for its
decision.

The Academy Trust must then seek to establish from the LA whether or not il
agrees with this determination. If the LA does not agree with the Academy
Trust's response, and names the Academy in the child's statemant of SEN,
the Academy Trust must admit the child to the schoel as specified in the
statement or otherwise by the LA.

If in such case, the Academy Trust considers that the LA should not have
named the Academy in the statement, it may ask the Secretary of State to
determine whether the LA has acted unreasonably, and to make an order
directing the LA to recensider. The Secretary of State's determination will ba
final, subject only to any right of appeal which a parent of the child may have
o the First-tier Tribunal (Special Educational Needs and Disability) or the
Upper Tribunal Administrative Appeals Chamber.

If a parent of a child for whom the LA maintains a statement appeals to the
First-tier Tribunal {Special Educational Needs and Disability), either for or
against the naming of the Academy in the child's statement, then the
Tribunal's decision will be binding, even if it is different from that of the
Secretary of State.

Where it has been finally determined that the Academy be named in a child's
statement of SEN, the Academy Trust must admit the child to the Academy,
notwithstanding any other admissions requirements in this Agreement.
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B.H Clauses 8.A to 8.H only apply insofar as the relevant provisions of the
Childrean and Familles Act 2014 relating to SEN and disability do not apply to
Academies and Free Schools,
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FREEDOM OF INFORMATION REDACTION SHEET
Ellowes Hall Sports College

Funding Agreement

Exemptions in full
n/a
Partial exemptions

Personal Information has been redacted from this document under Section 40
of the Freedom of Information (FOI) Act.

Section 40 of the FOI Act concerns personal data within the meaning of the
Data Protection Act 1998.

Factors for disclosure Factors for Withholding
= further to the understanding of = To comply with obligations
and increase participation in under the Data Protection Act

the public debate of issues
concerning Academies.

= to ensure transparency in the
accountability of public funds

Reasons why public interest favours withholding information

Whilst releasing the majority of the Ellowes Hall Sports College

Funding Agreement will further the public understanding of Academies. The
whole of the Ellowes Hall Sports College Funding Agreement cannot be
revealed. If the personal information redacted was to be revealed under the
FOI Act, Personal Data and Commercial interests would be prejudiced.
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SUMMARY SHEET

Information about the Academy:
Name of Academy Trust INVICTUS EDUCATION TRUST
Company number 9284368

Date of Master Funding Agreement

S Earuary 2a\S

(Version 1-T or other)

Name of Academy ELLOWES HALL SPORTS COLLEGE
' Opening date 1 MARCH 2015
' Type of Academy (indicate MAINSTREAM
whether academy or free school)
' Religious designation N/A
hi'.'hu!lr or partly selective N/A,
Name of predecessor school ELLOWES HALL SPORTS COLLEGE
(where applicable)
Capacity number 1021
Age range 11-18
Number of sixth form places 104
Number of boarding places NIA
| SEN unit/ Resource provision N/A,
Land arrangements Version 1 i

Address and title number of Land

Ellowes Hall Sports College, Stickley Lane,
Lower Gornal, Dudley, West Midlands, DY3
2JH.

The land is unregisterad,
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Please confirm which clause variations have been applied or marked as "Not

designated with a denominational religious
character — CE etc. rather than ‘Christian’

used’
' Clause No. | Descriptor Applied | Not used

1.1 Only applies to free schools and new X
provision academies

2.A.1 Clause applies where an a was X
previously a VC or foundation school
designated with a religious character

2C, 2D Only applies where the academy has an SEN | X
unit

2.E Only applies where there was a predecessor X
independent school

| 2.6 Clause does not apply to free schools (unless | X

there was a predecessor independent
school), or new provision academies

2M Clause applies only to academies and free b
schools designated with a religious character

2.N Clause applies only to academies that were X
formerly wholly selective grammar schools

2.0 Clause applies only to academies that were A
formerly partially seleclive grammar schools

2.T Clause applies to free schools and new X
provision academies designated with a
religious character

2W Clause only applies where the academy is X
designated with a religious character

2.X Clause only applies where the academy has | X
not been designated with a religious '
character

2Y Clause applies where an academy was X
previously a VC school or foundation school
designated with a religious character

2.Yc) Sub-clause applies if the academy is x
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Clause No. | Descriptor _'i'Appllnd Mot used
3A-3F Option 1 applies to converter and sponsorned | X
academies: if used deleie option 2
3A-3F | Option 2 applies to free schools and new I X
provigion academies: if used delete option 1
3H Clause relating to Start-up only applies in X
some cases (does not apply to academy
converiers)
3.4 Clause only applies to full sponsored and X
intermediate sponsored academias with
approved Academy Action Plans
3K Clause does not apply to free schools (unless | X
there was a predecessor independent |
school), or new provision academies
8.6.1 Clause applies only to a boarding X f
academy/iree school. [
5.l Clause only applies to sponsored academies X I
5K Clause applies to free schools and may be X
applied to new provision academies
(5.1 Clause applies to free schools and may be X
applied to new provision academies
aM Clause applies to free schools and may be X
applied to new provision academies
5N Clause applies o free schools and may be X
appiied to new provision academies
5.0 Clause applies to free schools and may be X
applied to new provision academies
B.H Clause only applies to schools which are X
designated with a Church of England or
Roman Catholic character
B



Please identify any other variations from the model that apply to this academy
{e.g. clauses relating to PFl, or any required because the multi academy trust
includes academies designated with different religious characters, ora
mixture of those designated with a religious character, and those which are

not):

Additional clauses will be supplied by your project lead if needed.

Descriptor Clause Applied Not used
No.
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1. ESTABLISHING THE ACADEMY

1.A  This Agreement made between the Secretary of State for Education and
Invictus Education Trust is supplemental to the master funding agreement
made between the same paries and dated (the "Master
Agreement’).

Definitions and interpretation

1.B  Except as expressively provided in this Agreement words and expressions
defined in the Master Agreement will have those same meanings in this
Agresment.

1.€  The following capitalised words and expressions will have the fallowing

meanings:
“The Academy™ means Ellowes Hall Sports College,

“SEN" means Special Educational Needs and the expressions "special educational
neads” and "special educational provision” have the meaning set out in sections
20(1) and 21(2) of the Children and Families Act 2014,

“Termination Notice" means a notice sent by the Secretary of Siate to the
Academy Trust, terminating this Agreement on the date specified in the notice.

‘Termination Warning Notice” means a notica sent by the Secretary of Stale to the
Academy Trust, stating his intention to terminate this Agreement.

1.0 The Interpretation Act 1978 applies to this Agreement as it applies to an Act of
Parliament.

1.E Reference in this Agreement to clauses and annexes will, uniess otherwise
slaled, be to clauses and annexes to this Agreement.

The Academy

1.F  The Academy is a Mainstream as defined in clause 1.4 of the Master
Agreament.
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1.G  The Academy Trust will establish and maintain the Academy in accordance
with the Master Agreement and this Agreement.

1.H The Academy Trust will open the Academy on 1 March 2015.

11 Mot used.

2.  RUNNING OF THE ACADEMY

Teachers and staff

2A  Subject to clause 2.4 of the Master Agreement, 7.A of this Agreement and
section 67 of the Children and Families Act 2014, the Academy Trust may, in
accordance with any relevant Guidance, employ anyone it believes is suitably
qualified or is otherwise eligible to plan and prepare lessons and courses for
pupils, teach pupils, and assess and report on pupils’ development, progress
and attainment.

2A.1 Notuzed.
Pupils

28 The planned capacity of the Academy is 1021 in the age range 11-18,
including a sixth form of 104 places. The Academy will be an all ability
inclusive school.

SEN unit
2.C Notused.
2.0 Not used.

Charging

2E Not used.
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Admissions

2.F

2.6

2H

2.1

2.4

2.K

Subject to clauses 2.K- 2.L the Academy Trust will act in accordance with,
and will ensure that its Indepandent Appeal Panel is trained to act in
accordance with, the School Admissions Code and School Admission
Appeals Code published by the DIE (the "Codes”) and all relevant admissions
law as they apply lo foundation and voluntary aided schools, and with
equalities law. Reference in the Codes or legislation lo "admission authorities”
will be deemed to be references to the Academy Trust

Pupils on roll in a Predecessor School which was a maintained or
independent school will transfer automatically to the Academy on opening. All
children already offered a place at thal Predecassor School must be admitted
to the Academy.

The Academy Trust must participate in the local Fair Access Protocol. The
Academy Trusl must participate in the coordinated admission arrangements
operated by the LA in whose area the Academy is situated. If the Academy is
a free school, the Academy Trust is not required to participate in coordination
for its first intake of pupils,

The Academy Trust may determine admission arrangements (subject to
consultation in line with the Codes) that give priority for admission to children
attracting the Pupil Premium, including the service premium (the “pupil
premium admission critarion”), but not above locked-after children and
previously looked-after children.

Where the Academy Trust applies the pupil premium admission criterion, it
mus! provide information in its admissicn arrangements about eligibility for the
premiums.

For the purposes of applying the pupil premium admission criterion only,
sections 1.9(f) and 2.4(a) of the School Admissions Code do not apply insofar
a5 they prevent admission authorities from giving priority to children according
to the financial or occupational status of parents or using supplementary
forms that ask for:

10
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2L

2M

2.N

20

2P

2.Q

a) any personal details about their financial status; or

b)  whether parents are serving in the UK armed forces or were serving in
the UK armed forces, and are exercising parental care and
responsibility for the child in question.

The Secretary of State may:
a) direct the Academy Trust to admit a named pupil to the Academy:

i.  following an application from an LA including complying with a
school attendance order as defined in section 437 of the
Education Act 1996. Before doing so the Secretary of State will
consult the Academy Trust; or

ii. where in relation to a specific child or children the Academy Trust
has failed to act in accordance with the Codes or this Agreement
or has otherwise acted unlawfully; or

b) direct the Academy Trust to amend its admission arrangements where
they do not comply with the Codes or thiz Agreement, or are otherwise
uniawful,

Mot used.
Not used.
Mot used.

The Academy Trust must ensure that parents and ‘relevant children’ (as
described in the Codes) have the right to appeal to an Independent Appeal
Panel if they are dissatisfied with an admission decision of the Academy
Trust. The arrangements for appeals must comply with the Codes as they
apply to foundation and voluntary aided schools. The determination of the
appeal panel is binding on all parties.

Subject to clausze 2 R, the meaning of “relevant area" for the purposes of
consultation requirements in relation to admission arrangements is that

119
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determined by the relevant LA for maintained schools in the area in
accordance with the Education (Relevant Areas for Consultation on
Admission Arrangements) Regulations 1999,

2R Ifthe Academy does nol consider the relevant area determined by the LA for
the maintained schools in the area lo be appropriate, it must apply to the
Secretary of State by 1 August before the academic year in question for a
determination of the appropriale relevant area for the Academy, setting out
the reasons for this view, The Secretary of State will consult the Academy
Trust and the LA in whose area the Academy is situated in reaching a
decision.

2.8 The Office of the Schools Adjudicator ("OSA") will consider objections to the
Academy's admission arrangements (excepl objections against the agreed
variations from the Codes specified at clause 2.K, over which it has no
jurisdiction). The Academy Trust must therefore make it clear, when
determining the Academy's admission arrangements, that objections should
be submitted to the OSA. The OSA's delermination of an objection is binding
on the Academy and the Academy Trust must make appropriate changes to
its admission arrangements as quickly as possible.

2T Notused
Curriculum

2U The Academy Trust must provide for the teaching of refigious education and a
daily act of collective worship at the Academy.

2V  The Academy Trust must comply with section 71(1)-(6) and (8) of the School
Standards and Framework Act 1988 as if the Academy were a community,
foundation ar voluntary school, and as if references to “religious education”
and "religious worship” in that section were references to the religious
education and religious worship provided by the Academy in accordance with
clause 2.X.

2W  Not used.

12
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2.X

Y

2.2

2.AA

3.

Subject to clause 2.V, where the Academy has not been designated with
a religious character (in accordance with section 124B of the Schoaol
Standards and Framework Act 1998 or further to section 6(8) of the
Academies Act 2010):

a) provision must be made for religious education to be given to all pupils
at the Academy in accordance with the requirements for agreed

syllabuses in section 375(3) of the Education Act 1996 and paragraph
2(5) of Schedule 19 to the School Standards and Framework Act 1998;

b) the Academy must comply with section 70(1) of, and Schedule 20 to,
the School Standards and Framework Act 1998 as if it were a
community, foundation or voluntary school which does not have a
religious character, except that paragraph 4 of that Schedule does not
apply. The Academy may apply to the Secretary of State for consent
to be relieved of the requirement imposed by paragraph 3{2) of that
Schedule.

Not used.

The Academy Trust must have regard fo any Guidance, further to section 403
of the Education Act 1896, on sex and relationship education to ensure that
children at the Academy are protected from inappropriate teaching materials
and that they learn the nature of marriage and its importance for family life
and for bringing up children. The Academy Trust must also have regard to the
requirements in section 405 of the Education Act 1996, as if the Academy
were a maintained schoal,

The Academy Trust must prevent political indoctrination, and secure the
balanced treatment of political issues, in line with the requirements for
maintained schools set out in the Education Act 1998, and have regard to any
Guidance.

GRANT FUNDING

Calculation of GAG

13
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3A-3D. Mot used,

3E The Secratary of State will calculate GAG based on the pupil count at the
Academy. In order to calculate GAG for the Academy Financial Year in which
the Academy opens, the pupil count will be determined on the same basis as
that used by the relevant LA for determining the budget of the maintained
Predecessor School.

3F For Academy Financial Years after that referred to in clause 3.E, the basis of
the pupil count for determining GAG will be:

a)  for pupils in Year 11 and below, the Schools Census which is used to
fund maintained schools for the financial year overlapping with the
Academy Financial Year In question; and

b) for pupils in Year 12 and above, the formula which is in use at the time
for maintained schools.

3.6 Notused.
3H Nolused,

3.1  The Secretary of State recognises that if @ Termination Notice or a
Termination Waming Nolice is served, or the Master Agreement is otherwise
terminatad, the Intake of new pupils during the notice period may decline and
therafore payments based on the number of pupils attending the Academy
may be insufficient to meet the Academy's needs. In these circumstances the
Secretary of State may pay a larger GAG in the notice period, to enable the

Academy to operate affectively.
Other relevant funding
3.J Notused.

3K The Secretary of State may pay the Academy Trust's costs in connection with
the transfer of employees from a Predecessor School under the Transfer of
Undentakings (Protection of Employment) Regulations 2006. Such payment
will be agreed on a case-by-case basis. The Academy Trust must not budget

14
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for such a payment unless the Secretary of State confirms in writing that it will
be paid.

Carrying forward of funds

3L Any additional grant made in accordance with clause 3.1, for a period afler the
Secretary of State has served a Termination Notice or a Termination Waming
MNotice under this Agreement, or otherwise terminates the Master Agresment,
may be carried forward without limitation or deduction until the circumstances
set out in clause 3.1 cease to apply or the Academy closes.

4. LAND

"Land” means the freehold land at Ellowes Hall Sports College, Stickley Lane, Lower
Gomal, Dudley, West Midlands, DY3 2.JH, being the unregisiered land, which is to
be the permanent site of the Academy.

"Property Notice" means any order, notice, proposal, demand or other requirement
issued by any competent authority which materially affects the Academy Trust's
ability to use the Land for the purposes of the Academy.

Restrictions on Land transfer
4.4 The Academy Trust must:

a) within 28 days of the signing of this Agreement in circumstances where
the Land is transferred to the Academy Trust prior to the date of this
Agreement, or otherwise within 28 days of the transfer of the Land to
the Academy Trust, apply to the Land Registry using Form RX1 for the
following restriction (the "Restriction”) to be entered in the
proprietorship register for the Land;

No disposition of the registered estate by the propriefor of the
registered eslale s to be registered without a written consent signed by
the Secretary of State for Educalion, of Sancluary Buildings, Great
amith Streel, Landon SW1P 38T;

15
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b)

d)

e)

take any further steps reasonably required to ensure that the
Restriction is enterad on the proprietorship register;

promptly confirm to the Secretary of State when the Restriclion has
been registered,

if it has not registered the Restriction, permit the Secretary of State to
do so in is place, and

not, without the Secratary of State's consent, apply 1o disapply, modify,
cancel or remove the Restriction, whether by itself, a holding company,
a subsidiary company, or a receiver, administrator or liquidator acting in
the name of the Academy TruslL

Obligations of the Academy Trust

4.8 The Academy Trust must keep the Land clean and tidy and make good any
damage or deterioration to the Land. The Academy Trust must not do
anything to lessen the value or marketability of the Land without the Secretary
of State's consent.

4.C  The Academy Trust must not, without the Secretary of State's consent:

a)
b)
c)

d)

grant any consent or licence; or
create or allow any encumbrance; or
part with or share possession or occupation; or

enter inte any onerous or restrictive obligations,

in respect of all or part of the Land.

Option

4.0 The Academy Trust grants and the Secretary of State accepts an option (the
"Option”) to acquire all or part of the Land at nil consideration. The Secretary
of State may exercise the Option in writing on termination of this Agreement. If
the Option is exercised, completion will take place 28 days after the exercise

16
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date in accordance with the Law Society's Standard Conditions of Sale for
Commercial Property in force at that date.

Option Notice

4E The Academy Trust:

aj

b)

c)

d)

must, within 14 days after acquining the Land or, if later, after signing
this Agreement, apply to the Land Registry on Form AN1 (including a
copy of this Agreament) for a notice of the Option (the "Option Notice”)
to be entered in the register, taking any further steps required to have
the Option Notice regisiered and promptly confirming to the Secretary
of State when this has been done;

if it has not registered the Option Notice, agrees that the Secretary of
State may apply to register it using Form UN1;

must not, without the Secretary of State's consent, apply to disapply,
modify or remove the Option Mofice, whether by itself, a holding
company, a subsidiary company, or a receiver, administrator or
liguidator acting in the name of the Academy Trust, and

must, in the case of previously unregistered land, within 14 days after
acquiring the Land or, if later, after signing this Agreement, apply to
register a Class C(iv) land charge in the Land Charges Registry, and
send the Secraetary of State a copy of the relevant entry within 7 days
after the registration has been completed. If the Secretary of State
considers that the Academy Trust has not complied with this clause, he
may apply to secure the registration.

Property Notices

4.F  if the Academy Trust receives a Property Notice, it must:

a)

send a copy of it to the Secrelary of State within 14 days, stating how
the Academy Trust intends to respond to it;

17
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b} promptly give the Secretary of State all the information he asks for
about it;

c) allow the Secretary of State to take all necessary action, with or instead
of the Academy Trust, to comply with it, and

d) use its best endeavours lo help the Secretary of State in conneclion
with it.

Sharing the Land

4G Whera:

4.H

4.1

a) the Secretary of State dentifies basic or parental need for additional
places in the area in which the Academy is situated, and

b) the Secretary of State then considers that not all the Land s needed for
the operation of the Academy at planned capacity,

The Secretary of State must consult with the Academy Trust to detarmine
whether part of the Land could be demised or leased o another academy
trust, as the Secrelary of State considers appropriate, for the purpose of that
academy trust establishing and maintaining an educational institution on the
Land.

To the extent the Academy Trust and the Secretary of Stale agree to part of
the Land being demised or leased in accordance with clause 4.G, the
Academy Trust must use its best endeavours to procure all necessary
consents in order to enable it to share occupation of the Land with the
incoming academy trust and to provide the incoming academy trust with
security of tenure over the Land occupied by it, and shall enter into any legal
arrangements which the Secretary of State requires for this purpose. The
Secretary of State shall meet the necessary and reasonable costs incurred by
the Academy Trust in connection with this clause.

For the purposas of clause 4.G:

18
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a) a basic need will arise when the forecast demand for pupil places in the
area where the Academy is situated is greater than the existing
capacity to provide them;

b) a parental need will arise when the DfE is actually aware of an
additional demand for pupil places in the area where the Academy is
situated, following represantations from parents in that area; and

c) planned capacity has the meaning given in clause 2.B.

5. TERMINATION
Termination by either party

5.A  Either party may give at least seven Academy Financial Years' notice to
terminate this Agreement. Such termination would take effect on 31 August of
the relevant year.

Termination Warning Notice

5B The Secretary of State may serve a Termination Waming Motice where he
considers that;

a) the Academy Trust has breached the provisions of this Agreement or
the Master Agreement; or

b) the standards of performance of pupils at the Academy are
unacceptably low; or

c) there has been a serious breakdown in the way the Academy is
managed or govemed; or

d) the safety of pupils or staff is threatened, including due to breakdown of
discipline.

5.C A Termination Warning Nolice served under clause 5.B will specify:
a) the action the Academy Trust must take;

19
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5D

B

b)  the date by which the action must be completed; and

) the date by which the Academy Trust must make any representations,
or confirm that it agrees to underake the specified action,

The Secretary of State will consider any representations from the Academy
Trust which he receives by the date specified in the Termination Warning
MNotice. The Secretary of State may amend the Termination Waming Notica to
specify further action which the Academy Trust must take, and the date by
which it must be completed.

If the Secretary of State considers that the Academy Trust has not responded
to the Termination Warning Motice as specified under clause 5.C{c), or has
not completed the action required in the Termination Waming Nofice as
specified under clauses 5.C(a) and (b) (and any further action specified under
clause 5.0) he may serve a Termination Notice.

Termination by the Secretary of State after inspection

5.F

5.6

5.6.1

5H

If the Chief Inspector gives notice to the Academy Trust that:

a) special measures are required to be taken in relation to the Academy;

or
b the Academy reguires significant improvement

the Secretary of State may serve a Termination Waming Notice, specifying
the date by which the Academy Trust must make any representations.

In deciding whether to give notice of his intention to terminate under clause
5.F, the Secretary of State will have due regard to the overall performance of
the Academy Trust.

Not used.

If the Secretary of State has served a Termination Warning Notice under
clause 5.F and:

20
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5.l

a) has not received any representations from the Academy Trust by the
date specified in the notice; or

b) having considered the representations made by the Academy Trust
remains satisfied that this Agreement should be terminated,

he may serve a Termination Nofica,

Not used.

Termination by the Secretary of State

5.4

S.K

a.L

5M

5.0

If the Secretary of State has determined that the Academy will be removed
from the Register of Independent Schools and no appeal against that
determination is pending, he may serve a Termination Notice.

Mot used.
MNat used.
Mot used.

Not used.

Mot used.

Funding and admission during notice period

a.P

5.Q

If the Secretary of Stale serves a Termination Notice under clause 5.A, the
Academy Trust may continue during the notice period to admit pupils to the
Academy, and fo receive GAG and EAG, in accordance with this Agreement.

If the Secretary of State serves a Termination Warmning Notice or a
Termination Motice othenwise than under clause 5.A, the Academy Trust may
continue during the notice period to admit pupils to the Academy (unless the
Secretary of State specifies otherwise), and to receive GAG and EAG, in
accordance with this Agreement.

21
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Notice of intention to terminate by Academy Trust

5.R The Secretary of State will, before the start of each Academy Financial Year,
provide the Academy Trust with a final funding allocation indicating the level
of GAG and EAG o be provided in the next Academy Financial Year (the
*Funding Allocation”).

5.5 Ifthe Academy Trust is of the opinicn that, after receipt of the Funding
Allocation for the next Academy Financlal Year (the "Critical Year") and after
taking into account all other resources likely to be available to the Acadamy,
including other funds that are likely to be available 1o the Academy from other
academies operaled by the Academy Trust ("All Other Resources”), it is
likely that the cost of running the Academy during the Critical Year would
causa the Academy Trust io become inscivent (and for this reason only) then
the Academy Trust may give written notice of its intention to terminate this
Agreemeant at the end of the then current Academy Financial Year.

5.T Any notice given by the Academy Trust under clause 5.5 must be provided lo
the Secretary of State within six weeks of the Secretary of State issuing the
Funding Allocation. The notice given by the Academy Trust under clause 5.5
must specify;

a) the grounds upon which the Academy Trust's opinion is based,
including:

I evidence of those grounds:;

li. any professional accounting advice the Academy Trust has
recejved,

ili. adetailed statement of steps which the Academy Trusl proposes
to take to ensure that the running costs of the Academy are
reduced such that costs are less than the Funding Allocation and
All Other Resources, and the period of fime within which such
steps will be taken; and

22
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a.u

aV

S.W

5.X

b) the shortfall in the Critical Year between the Funding Allocation and All
Other Resources expected to be available to the Academy Trust to run
the Academy and the projected expenditure on the Academy; and

c) a detailed budget of income and expenditure for the Acaderny during
the Critical Year (the “Projected Budget”).

Both parties will use their best endeavours to agree whether or not the cost of
running the Academy during the Critical Year would cause the Academy Trust
to become insolvent. Both parties recognise that they will need to engage ina
constructive dialogue at the time about how best to provide education for the
pupils at the Academy and use their best endeavours to agree a practical
solution to the problem.

If no agreement is reached by 30 April (or anather date if agreed between the
parties) as to whether the cost of running the Academy during the Critical
Year would cause the Academy Trust to become insolvent, then that question
will be referred to an independent expert (the "Expert”) for resolution. The
Expert's determination will be final and binding on both parties. The Expert will
be requested lo specify in his determination the amount of the shortfall in
funding (the "Shortfall").

The Expert will be an insolvency practitioner with significant professional
experience of educational institutions or academies. If the parties fail to agree
upon the appointment of the Expert then the Expert will be appointed by the
President of the Institule of Chartered Accountants in England and Wales.
The Expert's fees will be borne equally between the parties.

The Expert will be required in reaching his determination to take account of
advice from an educational specialist who is professionally familiar with the
issues arising from the budget management of schools. If the parties fail to
agrea upon the appointment of the educational specialist then the educational
specialist will be appointed by the Chairman of the Specialist Schools and
Academies Trust (or any successor or equivalent body). The educational
specialist's fees will be bome equally between the parties.
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5Y

if the Expert determines that the cost of running the Academy during the
Critical Year would cause the Academy Trust to become insalvent, and the
Secretary of State will not have agreed io provide sufficient additional funding
to cover the Shortfall, then the Academy Trust will be entitied to terminate this
Agreement, by notice expiring on 31 August before to the Critical Year. Any
such notice will be given within 21 days after (a) the Expert's determination
will have been given to the parties or {b), if later, the Secretary of State will
have given written notice of his refusal to provide sufficient additional funding
for the Academy to cover the Shorifall,

Effect of termination

6.2

5.AA

5.BB

5.CC

If this Agreement is terminated, the Academy will cease to be an academy
within the meaning of sections 1 and 1A of the Academies Act 2010.

Subject o clauses 5.BB and 5.CC, if the Secretary of State terminates this
Agreement under clause 5.A, he will indemnify the Academy Trust. If the

Secretary of State terminates this Agreemeant otherwise than under clause
5.A, he may at his discretion indemnify or compensate the Academy Trust.

The amount of any such indemnity or compensation will be determined by the
secretary of State, having regard to representations made to him by the
Academy Trust, and will be paid as and when the Secretary of State
conslders appropriate.

The categories of expenditure incurred by the Academy Trust in consequence
of termination, for which the Secretary of State may indemnify the Academy
Trust under clauses 5. AA, may include:

a) staff compensation and redundancy payments;

b) compensation paymenis in respect of broken contracts;

c) expenses of disposing of assets or adapting them for other purposes;
d) legal and other professional fees; and

a) dissolution expenses.

24

Decamber 2014 w3



5.0D If this Agreement is terminated, and the Academy Trust owns capital assets
which have been partly or wholly funded by HM Government, the Academy
Trust must, as soon as possible after the termination date:

a) transfer a proportion of those capital assets, equal to the proportion of
the original financial contribution made by HM Government, to a
nominee of the Secretary of State to use for educational purposes; or

b) if the Secretary of State directs that a transfer under clause 5.0D(a) is
not required, pay to the Secretary of State at the termination date (or,
by agreement with the Secretary of State, at the date of their
subsequent disposal) a sum equivalent to the proportion of the original
financial contribution made by HM Government.

9.EE The Secretary of State may:

a) Waive all or part of the repayment due under sub-clause 5.00(b) if the
Academy Trust obtains his permission to invest the sale proceeds for

its charitable purposes; or

b) direct the Academy Trust to pay all or part of the sale proceeds to the
relevant LA.

6. OTHER CONTRACTUAL ARRANGEMENTS

Annexes

6.A  Any annexes to this Agreement form part of and are incorporated into this
Agreement.

The Master Agreement

6.B Except as expressly provided in this Agreement, all provisions of the Master
Agreement have full force and effect.

General

6.C The Academy Trust cannot assign this Agreement.
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6.0

6.E

6.F

6.G

6.H

Failure to exercise, or a delay in exercising, any right or remedy of the
Secretary of State under this Agreement (including the right to terminate this
Agreement), or a single or partial exercise of such a nght or remedy, is not a
waiver of, and does not prevent or restrict any initial or further exercise of, that
or any other right or remedy.

Termination of this Agreement will not affect the accrued rights, remedies,
obligations or liabilities of the parties existing at termination.

This Agreement may be executed in any number of counterparts, each of
which when executed and dalivered shall constitule a duplicate onginal, but all
of which will together constitute the same agreement.

This Agreement and any dispute or claim arising out of or in connection with it
or its subject matter or formation (including non-contractual disputes or
claims) shall be governed by and construed in accordance with the law of
England and Wales, and submitted to the exclusive jurisdiction of the courts of
England and Wales,

Mot usad.
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This Agreemant was executed as a Deed on =& FBEUAEY 2015

Executed on behalf of the Academy Trust by:

- and
Dilii Director

Thea Corporate Seal of

THE SECRETARY OF STATE FOR EDUCATION

affixed to this deed is authenticated by:

Duly Authorised
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ANNEXES

7. PUPILS WITH SPECIAL EDUCATION NEEDS (SEN] AND
DISABILITIES

“Statement of SEN" means a siatemeant made under section 324 of the Education
Act 1996.

"EHC plan” means an Education, Health and Care plan made under sections 37(2)
of the Children and Families Act 2014.

7.A  Except as set out in clause 10 below, the Children and Families Act 2014
imposes duties directly on Academias in respect of pupils with special
educational needs, including the admission of pupils with EHC plans. If an
Academy Trust considers that a LA should not have named the Academy in
an EHC pilan, it may ask the Secretary of Stale to determine whather the LA
has acted unreasonably, and to make an order directing the LA to reconsider.
The Secretary of State's determination will be final, subject to any right of
appeal which a parent of tha child may have to the First Tier Tribunal (Special
Educational Needs and Disability) or the Upper Tribunal Administrative

Appeals Chamber.
7.B Not used
7.C  Notused
7.0 Mot used.
8. DMI P D ILITIES

B.A  The Academy Trust musi for each of its Academies, subject to its right of
appeal to the Secretary of State, admit all pupils with a statement of SEN
naming the Academy.

8.8 Where an LA proposes to name one of the Academies in a statement of SEN,
it must give the Academy Trust writien notice of this, stating why it considers
that Academy to be suitable for the pupil in question. Within 15 days of receipt
of the LA’'s notice, the Academy Trust must consent to being named, excepl

28
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8.C

a.D

8.E

8.F

8.G

where admitting the child would be incompatible with the provision of efficiant
education for other children, and no reasonable steps could secure
compatibility. In deciding whether a child's inclusion would be incompatible
with the efficient education of other children or the efficient use of resources,
the Academy Trust must have regard to the relevant Guidance issued to
maintained schools.

If the Academy Trust decides that admitting the child would be incompatible
with the provision of efficient education or the efficient use of resourcas, it
must, within the 15 days, notify the LA in writing, giving its reasons for ifs
decision.

The Academy Trust must then seek to establish from the LA whether or not it
agrees with this determination. If the LA does not agree with the Academy
Trust's response, and names the Academy in the child's statement of SEN,
the Academy Trust must admit the child to the school as specified in the
statement or otherwise by the LA

If in such case, the Academy Trust considers that the LA should not have
named the Academy in the statement, it may ask the Secretary of Slate to
determine whether the LA has acted unreasonably, and to make an order
directing the LA to reconsider, The Secretary of State's determination will be
final, subject only to any right of appeal which a parent of the child may have
to the First-tier Tribunal (Special Educational Needs and Disability) or the
Upper Tribunal Administrative Appeals Chamber.

If a parent of a child for whom the LA maintains a statement appeals to the
First-tier Tribunal (Special Educational Needs and Disability), either for or
against the naming of the Academy in the child's statement, then the
Tribunal's decision will be binding, even if it is different from that of the
Secretary of State.

Where it has been finally determined that the Academy be namad in a child's
statement of SEN, the Academy Trust must admit the child to the Academy,
notwithstanding any other admissions requirements in this Agreement.
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8.H Clauses 8 A to 8.H only apply insofar as the relevant provisions of the
Childrean and Families Act 2014 relating to SEN and disability do not apply to
Academies and Free Schools.
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SUMMARY SHEET

Information about the Academy:
Name of Academy Trust INVICTUS EDUCATION TRUST
Company number 0284368

Date of Master Funding Agreement

AT FEAluAly S5

(Version 1-T or other)

Name of Academy OUNSDALE HIGH SCHOOL
Opening date 1 MARCH 2015
Type of Academy (indicata MAINSTREAM ACADEMY
whether academy or free schoaol)
Religious designation MNiA
| Wholly or partly selective ' NIA
Name of predecessor school OUNSDALE HIGH SCHOOL
(where applicable)
Capacity number 1106
Age range 11-18
Number of sixth form places 158
Number of boarding places NIA
SEN unit | Resource provision
Land arrangements Version 2

Address and title number of Land

Ounsdale High School, Ounsdale Road,
Womboume, Wolverhampton, West
Midiands, WV5 8BJ

SF325428
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Please confirm which clause variations have been applied or marked as ‘Not

used’
Clause No. | Descriptor Applied | Not used
1.1 Only applies to free schools and new X
provision academies
C2A4 Clause applies where an academy was X
previously a VC or foundation schoaol
designated with a religious characier
2.C,2.D Only applies where the academy has an SEN . X
unit
2.E Only applies where there was a predecessor X
independent school
2.6 Clause does not apply lo free schools (unless | X
there was a predecessor independent
school), or new provision academies
M Clause applies only to academies and free X
schools designaled with a religious character
2N Clause applies only to academies that were X
formerly wholly selective grammar schools
2.0 Clause applies only to academies that were X
formerly partially selective grammar schools
2T Clause applies to free schools and new X
provision academies designated with a
religious character
2w Clause only applies where the academy is X
designated with a religious character
3 Clause only applies where the academy has | X
not been designated with a religious
character
2 Clause applies where an academy was E:
previously a VC school or foundation school
designated with a religious character
2.Yc) Sub-clause applies If the academy is A

designated with a denominational religious
character — CE etc. rather than "Christian’
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Clause No. | Descriptor Applied | Not used
|
J4.A-3F Oplion 1 applies to converter and sponsored | X |
academies: if used delete option 2 J
| -
3A-3F Option 2 applies to free schools and new | X r
provision academies. if used delate option 1 I'
Lo |
aH Clause relating to Start-up only applies in 1% I
some cases (does not apply to academy r
converters) i
3.4 Clause only applies to full sponsored and X il
intermediate sponsored academies with |
approved Academy Action Plans l
|
3K Clause does not apply to free schools (unless | X !
there was a predecessor independent ! |
school), or new provision academies |
5.G.1 Clause applies only to a boarding l X 1
academy/ffree school.
51 Clause only applies to sponsored academies X
5.K Clause applies to free schools and may be X
applied to new provision academies
5.L Clause applies to free schools and may be X
applied to new provision academies
2.M Clause applies to free schools and may be X
applied to new provision academies
5N Clause applies to free schools and may be X
applied to new provision academies
5.0 Clause applies to free schools and may be X
applied to new provision academias |
6.H Clause only applies to schools which are X
designated with a Church of England or
Roman Catholic character
6



Please identify any other variations from the model that apply to this academy
(e.g. clauses relating to PFl, or any required because the multi academy trust
includes academies designated with different religious characters, or a
mixture of those designated with a religious character, and those which are
not):

Additional clauses will be supplied by your project lead if needed.

Descriptor Clause Applied Not used
No.
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1. ESTABLISHING THE ACADEMY

1.A  This Agreement made between the Secretary of State for Education and
INVICTUS EDUCATION TRUST is supplemental to the master funding
sgreement made between the same parties and dated
(the "Master Agreement”).

Definitions and interpretation

1.8 Except as expressively provided in this Agreement words and expressions
defined in the Master Agreement will have those same meanings in this
Agreement.

1.C  The following capitalised words and expressions will have the following
meganings:

“The Academy™ means OUNSDALE HIGH SCHOOL.

"SEN" means Special Educational Needs and the expressions “special educational
neads” and "special educational provision" have the meaning set out in sections
20(1) and 21(2) of the Children and Families Act 2014.

“Termination Motice" means a nolice sent by the Secretary of State to the
Academy Trust, terminating this Agreement on the date specified in the notice.

“Termination Warning Notice" means a notice sent by the Secretary of State to the
Academy Trust, stating his intention to terminate this Agreement.

1.0 The Interpretation Act 1978 applies to this Agreement as it applies to an Act of
Parliament.

1.E Reference in this Agreement to clauses and annexes will, unless otherwise
stated, be to clauses and annexes to this Agreement.

The Academy

1.F  The Academy is a Mainstream Academy as defined in clause 1.4 of the
Master Agreemenl.
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1.G The Academy Trust will establish and maintain the Academy in accordance
with the Master Agreement and this Agreement.

1.H The Academy Trust will open the Academy on 1 March 2015.

1. Mol used.

2. RUNNING OF THE ACADEMY

Teachers and staff

2.A  Subject to clause 2 4 of the Master Agreement, 7.A of this Agreement and
section 67 of the Children and Families Act 2014, the Academy Trust may, in
accordance with any relevant Guidance, employ anyone it believes is suitably
qualified or is otherwise eligible to plan and prepare lessons and courses for
pupils, teach pupils, and assess and report on pupils’ development, progress
and attainment.

2.A.1 Not used.

Puplls

2B The planned capacity of the Academy is 1106 in the age range 11 to 18,
including a sixth form of 158 places. The Academy will be an all ability
inclusive school,

SEN unit

2.C  Notused,

2.0 Not used.

Charging

2E Notused.
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Admissions

2.F

2.G

2.H

21

2.4

2K

Subject to clauses 2 K- 2.L the Academy Trust will act in accordance with,
and will ensure that its Independent Appeal Panel is trained to act in
accordance with, the School Admissions Code and School Admission
Appeals Code published by the DfE (the "Codes”) and all relevant admissions
law as they apply to foundation and voluntary aided schools, and with
equalities law. Reference in the Codes or legislation to "admission authorities”
will be deemed to be references to the Academy Trust.

Pupils on roll in a Predecessor School which was a maintained or
independent school will transfer automatically to the Academy on opening. All
children slready offered a place at that Predecessor School must be admitted
to the Academy.

The Academy Trust must participate in the local Fair Access Protocol. The
Academy Trust must participate in the coordinated admission arrangements
operated by the LA in whose area the Academy is situated. If the Academy is
a free school, the Academy Trust is not required to participate in coordination
for its first intake of pupils.

The Academy Trust may determine admission arrangements (subject to
consultation in line with the Codes) that give priority for admission to children
attracting the Pupil Premium, including the service premium (the "pupil
premium admission criterion”), but not above looked-after children and
previously looked-after children.

Where the Academy Trust applies the pupil premium admission criterion, it
must provide information in its admission arrangements about eligibility for the
premiums.

For the purposes of applying the pupil premium admission criterion only,
sections 1.9(f) and 2.4{a) of the School Admissions Code do not apply insofar
as they prevent admission authorities from giving priority to children according
to the financial or occupational status of parents or using supplementary
forms that ask for;

10
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2.L

ZM

2.N

2.0

2.P

2.Q

a) any personal details about their financial status; or

b)  whether parents are serving in the UK armed forces or were serving in
the UK armed forces, and are exercising parental care and
responsibility for the child in question.

The Secretary of State may:

a) direct the Academy Trust to admit 2 named pupll to the Academy:

.. following an application from an LA including complying with a
school altendance order as defined in section 437 of the
Education Act 1996, Before doing so the Secretary of State will
consult the Academy Trust, or

ii. where in relation to a specific child or children the Academy Trust
has failed to act in accordance with the Codes or this Agreement
or has otherwise acted unlawfully, or

b) direct the Academy Trust to amend its admission arrangements where
they do not comply with the Codes or this Agreement, or are otherwise

unlawful.
Not used.
Mot used.
Mot used.

The Academy Trust must ensure that parents and ‘relevant children’ (as
described in the Codes) have the right to appeal to an Independent Appeal
Panel if they are dissatisfied with an admission decision of the Academy
Trusi. The arrangements for appeals must comply with the Codes as they
apply to foundation and voluntary aided schools. The determination of the

appeal panel is binding on all parties.

Subject to clause 2.R, the meaning of “relevant area” for the purposes of
consultation requirements in relation to admission arrangeaments is that

"
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2.R

2.5

2.T

determined by the relevant LA for maintained schools in the area in
accordance with the Education (Relevant Areas for Consultation an

Admission Arrangements) Regulations 1988,

If the Academy does not consider the relevant area determined by the LA for
the maintained schools in the area to be appropriate, it muslt apply to the
Secretary of State by 1 August before the academic year in question fora
determination of the appropriate relevant area for the Academy, satting out
the reasons for this view. The Secretary of State will consult the Academy
Trust and the LA in whose area the Academy is situated in reaching a
decision.

The Office of the Schools Adjudicator ("OSA") will consider objections to the
Academy's admission arrangements (except objections against the agreed
varialions from the Codes specified al clause 2 K, over which it has no
jurisdiction). The Academy Trust must therefore make it clear, when
determining the Academy's admission arrangements, that objections should
be submitted to the OSA, The O5A's determination of an objection is binding
on the Academy and the Academy Trust must make appropriate changes fo
its admission arrangements as quickly as possible.

Mot used.

Curriculum

2.U

2.V

Tha Academy Trust must provide for the teaching of religious education and a
daily act of collective worship at the Academy.

The Academy Trust must comply with section 71(1)-(6) and (8) of the School
Standards and Framework Act 1988 as if the Academy were a community,
foundation or voluntary school, and as if references to “religious education”
and "religious worship” in that section wera references to the religious
education and religious worship provided by the Academy in accordance with
clause 2.X.

2W  Nol used.

12
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2.4

2Y

2.Z

2 AR,

Subject to clause 2.V, where the Academy has not been designated with
a religlous character (in accordance with section 124B of the School

Standards and Framework Act 1998 or further to section 6(8) of the
Academies Act 2010):

a) provision must be made for religious education to be given to all pupils
at the Academy in accordance with the requirements for agreed
syllabuses in section 375(3) of the Education Act 1956 and paragraph
2(5) of Schedule 19 to the School Standards and Framework Act 1998;

b} the Academy must comply with section 70(1) of, and Schedule 20 o,
the School Standards and Framework Act 1998 as if it were a
community, foundation or voluntary school which does not have a
refigious character, exceplt that paragraph 4 of that Schedule does not
apply. The Academy may apply to the Secretary of Stale for consent
to be relieved of the requirement imposed by paragraph 3(2) of that
Scheadule,

Not used.

The Academy Trust must have regard to any Guidance, further to section 403
of the Education Act 1996, on sex and relationship education fo ensure that
children at the Academy are protected from inappropriate teaching materials
and that they learn the nalure of marriage and its importance for family life
and for bringing up children, The Academy Trust must also have regard fo the
requirements in section 405 of the Education Act 1996, as if the Academy
were a maintained school.

The Academy Trust must prevent political indoctrination, and secure the
balanced treatment of political issues, in line with the requirements for
maintained schools set out in the Education Act 1996, and have regard to any
Guidance.

GRANT FUNDING

Calculation of GAG

13
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3A-3D. Not used.

3.E

3.F

3.G

3.H

3.

The Secretary of State will calculate GAG based on the pupil count at the
Academy. In order to calculate GAG for the Academy Financial Year in which
the Academy cpens, the pupil count will be determined on the same basis as
that used by the relevant LA for determining the budget of the maintained
Predecessor School.

For Academy Financial Years after that referred to in clause 3.E, the basis of
the pupll count for determining GAG will be:

a) for puplls in Year 11 and below, the Schools Census which is used fo
fund maintained schools for the financial year overlapping with the

Academy Financial Year in question; and

b)  for pupils in Year 12 and above, the formula which is in use at the time
for maintained schoals.

Mot used.,
Mot used,

The Secretary of State recognises that if a Termination Notice or a
Termination Warning Notice is served, or the Master Agreement is otherwise
terminated, the intake of new pupils during the notice period may decline and
therefore payments based on the number of pupils attending the Academy
may be insufficient to meet the Academy’s needs. In these circumstances the
Secretary of State may pay a larger GAG in the notice peried, to enable the
Academy lo operale effectively.

Other relevant funding

3.J

3.K

Mot used,

The Secretary of State may pay the Academy Trust's cosis in connection with
the transfer of employeas from a Predecessor School under the Transfer of
Undertakings (Protection of Employment) Regulations 2008. Such payment
will be agreed on a case-by-case basis. The Academy Trust must not budget

14
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for such a payment unless the Secratary of State confirms in writing that it will
be paid.

Carrying forward of funds

3.L  Any additional grant made in accordance with clause 3.1, for a period after the
Secratary of Stale has served a Termination Notice or a Termination Waming
Motice under this Agreement, or otherwise terminates the Master Agreement,
may be carried forward without limitation or deduction untif the circumstances
set out in clause 3.1 cease to apply or the Academy closes.

4. LAND

“Land” means the land at Ounsdale High School, Ounsdale Road, Wombourne,
Wolverhampton, West Midlands, WW5 BBJ, being part of the land registered with title
number 5F525428 and demised by the Lease.

“Lease” means tha lease or other occupational agreement batween the Academy
Trust and a third party (the “Landlord”} under which the Academy Trust derives title
to the Land.

“Property Notice" means any order, notice, proposal, demand or other requirement
issued by any competent authority (including the Landlord) which materially affects
the Academy Trust's ability to use the Land for the purposes of the Academy.

Restrictions on Land transfer
4 A  The Academy Trust must:

a) within 28 days of the signing of this Agreement in circumstances where
the Land is transferred to the Academy Trusl prior to the date of this
Agreement, or otherwise within 28 days of the transfer of the Land to
the Academy Trust, apply to the Land Registry using Form RX1 for the
following restriction (the "Restriction”) to be entered in the
proprietorship register for the Land:

No disposition of the registered estate by the proprietor of the
regisiered estate is (o be registered without a written consent signed by

15
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Ihe Secrefary of Stale for Educalion, of Sanctuary Buildings, Great
Smith Streel, London SW1P 38T,

b)  take any further steps reasonably required to ensure that the
Restriction is entered on the proprietership register,

c) promptly confirm to the Secretary of State when the Restriction has
been registered;

d) If it has not registered the Restriction, permit the Secretary of State to
do soin its place; and

e) not, without the Secretary of Stale’s consent, apply to disapply, modify,
cancel or remove the Restriction, whether by itself, a holding company,
a subsidiary company, or a receiver, administrator or liquidator acting in
the name of the Academy Trust.

Obligations of the Academy Trust

4B The Academy Trust must keep the Land clean and tidy and make good any
damage or detericration to the Land. The Academy Trust must not do

anything to lessen the value or marketability of the Land without the Secratary
of Stale's consent.

4.C  The Academy Trust must comply with the Lease and promptly enforce its
rights against the Landlord.

4.0  The Academy Trust must not, without the Secretary of State's consent:

a)  terminate, vary, surrender, renew, dispose of or agree any revised rent
under the Lease;

b) grant any consent or icence: or

c) create or allow any encumbrance; or

d}) part with or share possession or occupation; or
a) enter into any onerous or restrictive obligations,

16
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in respect of all or part of the Land.
Option

4E The Academy Trust grants and the Secretary of State accepts an option (the
“Option”) to acquire the Land at nil consideration. The Sscretary of State may
exercise the Option in writing on termination of this Agreement. If the Option is
exercised, completion will take place 28 days after the exercise date in
accordance with the Law Society’s Standard Conditions of Sale for
Commercial Property in force at that date.

Option Notice
4.F The Academy Trust:

a)  must, within 14 days after acquiring the Land or, if later, after signing
this Agreement, apply to the Land Registry on Form AN1 (including a
copy of this Agreement) for a notice of the Option (the "Option Notice")
to be entered in the register, taking any further steps required to have
the Option Notice registered and promptly confirming to the Secretary
of State when this has been done;

b) if it has not registered the Option Notice, agrees that the Secretary of
State may apply to register it using Form UN1;

c) must not, without the Secretary of State's consent, apply to disapply,
modify or remove the Option Notice, whether by itself, a holding
company, a subsidiary company, or a receiver, administrator or
liguidator acting in the name of the Academy Trust, and

d} must, in the case of previously unregistered land, within 14 days after
acquiring the Land or, if later, after signing this Agreement, apply to
register a Class C{iv) land charge in the Land Charges Registry, and
send the Secretary of State a copy of the relevant entry within 7 days
after the regisiration has been completed. If the Secretary of State
considers that the Academy Trust has not complied with this clause, he
may apply to secure tha registration.

17
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Property Notices

4.5  |f the Acadamy Trust receives a Properly Notice, it must:

a) send a copy of it to the Secretary of State within 14 days, stating how
the Academy Trust intends to respond lo it;

b) promptly give the Secrelary of Stale all the information he asks for
about it,

c) allow the Secretary of State to take all necessary action, with or instead
of the Academy Trust, to comply with it, and

d) use its best endeavours to help the Secretary of State in connection
with it.

Breach of Lease

4H i the Academy Trust is, or if it is reasonably foreseeable that it will be, in
material breach of the Lease, the Academy Trust must immediately give
written notice to the Secretary of State stating what the breach is and what
action the Academy Trust has taken or proposes to take to remedy it,
including timescales where appropriate,

4. After notifying the Secretary of State under clause 4. H, the Academy Trust
mwst:

a) promptly give the Secretary of State all the information he asks for
about the breach;

+)] allow the Secretary of State to take all necessary action, with or instead
of the Academy Trust, to remedy or prevent the breach, and

c) use its best endeavours to help the Secretary of State to remedy or

prevent the breach,
Sharing the Land
4.) Where:

18
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4.K

4.L

a) the Secretary of State identifies basic or parental need for additional
places in the area in which the Academy is situated; and

b) the Secretary of State then considers that not all the Land is needed for
the operation of the Academy at planned capacity,

the Secretary of State must consult with the Academy Trust to determine
whether part of the Land could be demised or sublet to another academy
trust, as the Secretary of State considers appropriate, for the purpose of that
academy trust establishing and maintaining an educational institution on the
Land.

To the extent the Academy Trust and the Secretary of State agree to pari of
the Land being demised or sublet in accordance with clause 4.J, the Academy
Trust must use its best endeavours to procure either the approval of the
Landlord or any necessary amendments to the Lease in order to enable it to
share occupation of the Land with the incoming academy trust and to provide
the incoming academy trust with security of tenure over the Land occupied by
it, and shall enter into any legal arrangements which the Secretary of State
requires for this purpose. The Secretary of State shall meet the necessary and
reasonable costs incurred by the Academy Trust in connection with this
clause.

For the purposes of clause 4..:

aj a basic need will arise when the forecast demand for pupil places in
the area where the Academy is situated is greater than the existing
capacity to provide them;

b} a parental need will arlse when the DIE is actually aware of an
additional demand for pupil places in the area where the Academy is
situated, following representations from parents in that area; and

c) planned capacity has the meaning given in clause 2.8,

16
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TERMINATION

Termination by either party

5.A  Either party may give at least seven Academy Financial Years' nolice to

terminate this Agreement. Such termination would take effect on 31 August of
the relevant year.

Termination Warning Notice

5.8

5.C

2.0

The Secretary of State may serve a Termination Waming Motice where he
considers that:

a)  the Academy Trust has breached the provisions of this Agreement or
the Master Agreement; or

bl the standards of performance of puplls at the Academy are
unacceptably low, or

c) there has been a serious breakdown in the way the Academy is
managed or governed; or

d) the safety of pupils or staff is threatened, including due to breakdown of
discipline.

A Termination Warning Notice served under clause 5.B will specify:
a) the action the Academy Trust must take;
b) the date by which the action must be completed; and

c) the date by which the Academy Trust must make any represantations,
or confirm that it agrees to undertake the specified aclion,

The Secretary of State will consider any representations from the Academy
Trust which he receives by the date specified in the Termination Waming
Notice. The Secretary of State may amend the Termination Warning Notice fo
specify further action which the Academy Trust must take, and the date by
which it must be completed.

20
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5.E

If the Secretary of State considers that the Academy Trust has not responded
to the Termination Warning Molice as specified under clause 5.C(c), or has
not completed the action required in the Termination Wamning Notice as
specified under clauses 5.C(a) and (b} (and any further action specified under
clause 5.0) he may serve a Termination Notice.

Termination by the Secretary of State after inspection

5.F

2.G

5.G.1

5.H

5.1

It the Chief Inspector gives notice to the Academy Trust that:

a) special measuras are required to be taken in relation to the Academy;

or
D) the Academy requires significant improvement

the Secretary of State may serve a Termination Waming Notice, specifying
the date by which the Academy Trust must make any representations.

In deciding whether to give notice of his intention to terminate under clause
5.F, the Secretary of State will have due regard to the overall performance of

the Academy Trust.

Mot used.

If the Secretary of State has served a Termination Warning Notice under
clause 5. F and:

aj has not received any representations from the Academy Trust by the
date specified in tha notice; or

b) having considered the representations made by the Academy Trust
remains satisfied that this Agreement should be terminated,

he may serve a Termination Notice.

MNot used.
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Termination by the Secretary of State

5.4  If the Secretary of State has determined that the Academy will be removed
from the Register of Independent Schools and no appeal against that
determination is pending, he may serve a Termination Notice.

5. K Mot used.
5L  Notused.
5.M  Not used.
5N Mot used.
3.0 Nol used.

Funding and admission during notice period

5P Ifthe Secretary of State serves a Termination Notice under clause 5.A, the
Academy Trust may conlinue during the notice period to admit pupils to the
Academy, and to receive GAG and EAG, in accordance with this Agreement.

5.0 I the Secrelary of State serves a Termination Warming Notice or a
Termination MNotice otherwise than under clause 5.A, the Academy Trust may
continue during the notice period o admit pupils to the Academy (unless the
Secretary of State specifies otherwise), and to receive GAG and EAG, in
accordance with this Agreement

MNotice of intention to terminate by Academy Trust

5.R The Secretary of State will, before the start of each Academy Financial Year,
provide the Academy Trust with a final funding allocation indicating the level
of GAG and EAG to be provided in the next Academy Financial Year (the
“Funding Allocation™).

5.5  If the Academy Trusl is of the opinion that, after receipt of the Funding
Allocation for the next Academy Financial Year (the "Critical Year") and after
taking into account all other resources likely to be available to the Academy,
including other funds that are likely to be available to the Academy from other
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academies operated by the Academy Trust ("All Other Resources”), it is
likely that the cost of running the Academy during the Critical Year would
cause the Academy Trust to become insolvent (and for this reason only) then
the Academy Trust may give written notice of its intention to terminate this
Agreement at the end of the then current Academy Financial Year,

5T Any notice given by the Academy Trust under clause 5.5 must be provided to
the Secretary of State within six weeks of the Secrelary of State issuing the
Funding Allocation. The notice given by the Academy Trust under clause 5.5

must specify:

a) the grounds upon which the Academy Trust's opinion is based,
including:
i. evidence of those grounds;

il. any professional accounting advice the Academy Trust has
received;

ili. adetailed statement of steps which the Academy Trust proposes
to take to ensure that the running costs of the Academy are
reduced such that costs are less than the Funding Allocation and
All Other Resources, and the period of time within which such
steps will be taken; and

b) the shortfall in the Critical Year between the Funding Allocation and All
Other Resources expected to be available to the Academy Trust to run
the Academy and the projected expenditure on the Academy; and

c) a detailed budget of income and expenditure for the Academy during
the Critical Year (the "Projected Budget’).

5.U Both parties will use their best endeavours to agree whether or not the cost of
running the Academy during the Critical Year would cause the Academy Trust
to become insolvent. Both parties recognise that they will need to engage in a
constructive dialogue at the time about how best to provide education for the
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pupils at the Academy and use their best endeavours to agree a practical
solution to the problem.

5V  If no agreement is reached by 30 April (or another date if agreed between the
parties) as to whether the cost of running the Academy during the Critical
Year would cause the Academy Trust to become insolvent, then thal question
will be referred to an independent expert (the "Expert) for resolution. The
Expert's determination will be final and binding on both parlies. The Expert will
be requested to specify in his determination the amount of the shorifall in
funding (the “Shortfall").

5W The Expert will be an insolvency practitioner with significant professional
experience of educational institutions or academies. If the parties fail to agree
upon the appointment of the Expert then the Expert will be appoinied by the
President of the Institute of Chartered Accountants in England and Wales.
The Expert’s fees will be borne equally between the parties.

5X The Expert will be required in reaching his determination to take account of
advice from an educational spacialist who Is professionally familiar with the
issues arising from the budget management of schools. If the parties fail to
agree upon the appointment of the educational specialist then the educational
specialist will be appointed by the Chairman of the Specialist Schools and
Academies Trust (or any successor or equivalent body). The educational
specialist's fees will be borne equally betwean the parties,

5Y  |fthe Expert determines that the cost of running the Academy during the
Critical Year would cause the Academy Trust to become insalvent, and the
Secretary of State will not have agreed to provide sufficient additional funding
to cover the Shortfall, then the Academy Trust will be entitled to terminate this
Agreement, by notice expiring on 31 August before to the Critical Year. Any
such notice will be given within 21 days after (a) the Expert's determination
will have been given to the parties or (b), if later, the Secretary of State will
have given written notice of his refusal to provide sufficient additional funding
for the Academy to caver the Shortfall,
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Effect of termination

5.2  |fthis Agreement is terminated, the Academy will cease to be an academy
within the meaning of sections 1 and 1A of the Academies Act 2010.

9.AA Subject to clauses 5.BB and 5.CC, If the Secretary of State terminates this
Agreement under clause 5.4, he will indemnify the Academy Trust. If the
Secretary of State terminates this Agreement otherwise than under clause
3.A, he may at his discretion indemnify or compensate the Academy Trusl.

5.B8 The amount of any such indemnity or compensation will be determinad by the

Secretary of State, having regard to representations made to him by the
Academy Trust, and will be paid as and when the Secretary of State

considers appropriale.

9.CC The categories of expenditure incurred by the Academy Trust in consequence
of termination, for which the Secretary of State may indemnify the Academy
Trust under clauses 5.AA, may include:

a)
b)
c)
d)

e)

staff compensation and redundancy paymenis,

compensation payments in respect of broken contracts;

expenses of disposing of assets or adapting them for other purposes;
legal and other professional fees; and

dissolution expenses.

5.0D If this Agreement is terminated, and the Academy Trust owns capital assets
which have been parily or wholly funded by HM Government, the Academy
Trust must, as soon as possible after the termination date:

a)

b)

transfer a proportion of those capital assets, equal to the proportion of
the original financial confribution made by HM Government, to a
nominee of the Secratary of State o use for educational purposes; or

if the Secretary of State directs that a transfer under clause 5.D0(a) is
not required, pay to the Secretary of State at the termination date (or,
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by agreement with the Secretary of State, al the date of their
subsequent disposal) a sum equivalent to the proportion of the original
financial contribution made by HM Government.

5.EE The Secretary of State may:

a) Waive all or part of the repayment due under sub-clause 5.0D(b) if the
Academy Trusl obtains his permission o invest the sale proceeds for
its charitable purposes; or

b) direct the Academy Trust to pay all or part of the sale proceeds lo tha

ralevant LA,
6. OTHER CONTRACTUAL ARRANGEMENTS

Annexes

6.A Any annexes to this Agreement form part of and are incorporated into this
Agreement.

The Master Agreement

6.8 Excepl as expressly provided in this Agreement, all provisions of the Master
Agreement have full force and effect.

General

6.C The Academy Trust cannot assign this Agreement.

6.0 Failure to exercise, or a delay in exercising, any right or remedy of the
Secretary of State under this Agreement (including the right to terminate this
Agreement), or a single or partial exercise of such a right or remedy, is not a
waiver of, and does not prevent or restrict any initial or further exercise of, that
or any other right or remedy.

6.E Termination of this Agreement will not affect the accrued rights, remedies,
obligations or fiabilities of the parties axisting at termination.
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6.F This Agreement may be axecuted in any number of counterparts, each of
which when executed and delivered shall conslitule a duplicate original, but all
of which will together constitute the same agreement.

6.G This Agreement and any dispute or claim arising out of or in connection with it
or its subject matter or formation (including non-contractual disputes or
claims) shall be governed by and construed in accordance with the law of
England and Wales, and submitted to the exclusive jurisdiction of the courts of
England and Wales.

6.H Notused.
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This Agreement was executed as a Deed on D' FERLuac. 2016

Executed on behalf of the Academy Trust by,

and

Dirji Director

The Corporate Seal of

THE SECRETARY OF STATE FOR EDUCATION

affixed to this deed is authenticatad by:

Duly Authorised
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ANNEXES
7. PUPILS WITH SPECIAL EDUCATION NEEDS (SEN} AND

DISABILITIES

“Statement of SEN" means a statement made under section 324 of the Education
Act 1996,

“EHC plan" means an Education, Health and Care plan made under sections 37(2)
of the Children and Families Act 2014,

7.A  Except as sat out in clause 10 below, the Children and Families Act 2014
imposes duties directly on Academies in respect of pupils with special
educational needs, including the admission of pupils with EHC plans. If an
Academy Trust considers that a LA should not have named the Academy in
an EHC plan, it may ask the Secretary of State to detarmine whether the LA
has acted unreasonably, and to make an order directing the LA to reconsider,
The Secretary of State's determination will be final, subject to any right of
appeal which a parent of the child may have to the First Tier Tribunal (Special
Educational Needs and Disability) or the Upper Tribunal Administrative

Appeals Chamber.
7.8 Not used
7.C  Not used
7.0 Not used.
8. UPl THS DI 1!

B.A  The Academy Trust must for each of its Academies, subject to its right of
appeal to the Secretary of State, admit all pupils with a statement of SEN
naming the Academy.

B.B Where an LA proposes to name one of the Academies in a statement of SEN,
it must give the Academy Trust written notice of this, stating why it considers
that Academy to be suitable for the pupil in question. Within 15 days of receipt
of the LA's notice, the Academy Trust must consent to being named, except
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ac

8.D

8.E

8.F

8.G

where admitting the child would be incompatible with the provision of efficient
educalion for other children, and no reasonable steps could secure
compatibility. In deciding whether a child's inclusion would be incompatible
with the efficient education of other children or the efficient use of resources,
the Academy Trust must have regard to the relevant Guidance issued to
maintalned schools.

If the Academy Trust decides that admitting the child would be incompatible
with the provision of efficient education or the efficient use of resources, it
must, within the 15 days, nolify the LA in writing, giving its reasons for fis
decision.

The Academy Trust must then seek to establish from the LA whether or not it
agrees with this determination. If the LA does not agree with the Academy
Trust's response, and namas the Academy in the child's statement of SEN,
the Academy Trust must admit the child to the school as specified in the
statement or otherwise by the LA,

If in such case, the Academy Trust considers that the LA should not have
named the Academy in the statement, it may ask the Secretary of State lo
determine whether the LA has acted unreasonably, and to make an order
directing the LA to reconsider. The Secrelary of State’s determination will be
final, subject only to any right of appeal which a parent of the child may have
to the First-tier Tribunal (Special Educational Needs and Disability) or the
Upper Tribunal Administrative Appeals Chamber.

If a parent of a child for whom the LA maintains a statement appeals to the
First-tier Tribunal (Special Educational Needs and Disability), either for or
against the naming of the Academy in the child's statement, then the
Tribunal's decision will be binding, even if it is differant from that of the
Secretary of State.

Where it has been finally determinad that the Academy be named in a child's
statement of SEN, the Academy Trust must admit the child to the Academy,
notwithstanding any other admissions requirements in this Agreement.

30
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8.H Clauses 8.A to 8. H only apply insofar as the relevant provisions of the

Childrean and Families Act 2014 relating to SEN and disability do not apply to
Academies and Free Schools.
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SUMMARY SHEET

Information about the Academy:

Name of Academy Trust Invictus Education Trust ]
Company number 5284368
"Date of Master Funding Agreement | 26 February 2015
“Name of academy Leasowes High School
Opening date 1 December 2018
Type of academy (indicate whether | Mainstream Academy
academy or free school)
Religious designation MN/A
Wholly or partly selective NIA
Name of predecessor school Leasowes High School
(where applicable)
Capacity number 1,229
Age range 11-16
Number of sixth form places NfA,
i Number of boarding places NAA,
SEN unit / Resource provision N/A
Land arrangements 1

(Version 1-7 or other)

Address and title number of Land | Leasowes High School, Kent Road,
Halesowen, West Midlands, B52 8P.)
registered with title no: WMB845786 and
Greenhill Aternative Learning Campus, 221a |
- Long Lane, Halesowen, West Midlands, B62
I 8JT and the adjoining playing fields
registered with title no: WMO44278
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Please confirm which clause variations have been applied or marked as ‘Not

used’

'Clause No.

e

Descriptor

Applied

Not used

14

Only applies to free schools and new
provision academies

—

2.A1

Clause applies where an academy was
previously a VC or foundation school
designated with a religious character

2C, 2D

| Only applies where the academy has an SEN
unit

2E

Only applies where there was a predecessor
independent school

26

Clause does nol apply to free schools (unless
there was a predecessor independent
schoaol), or new provision academies

ZM

Clause applies only to academies and free
' schools designated with a religious character

2.N

Clause applies only to academies that were
formerly wholly selective grammar schools

2.0

Clause apples only to academies thal were
formerly parlially selective grammar schools

2T

Clause applies to free schools and new
provision academies designated with a
religious character

 Clause only applies where the academy is
designated with a religious character

| Sub-clause applies if the academy is

Clause only applies where the academy has
not been designated with a religious
character

previously a VC school or foundation school
designated with a religious character

designated with a denominational religious
character — CE etc. rather than ‘Christian’

— =ha

| Clause applies where an academy was
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designated with a Church of England or
Roman Catholic character

Clause No. | Descriptor Applied | Notused

3A—3F | Option 1 applies to converter and sponsored | X
academies: if used delel= option 2

JA-3F Dptinn_z applies lo free schools and new A
provision academies: if used delete option 1

3H Clause relating to Start-up only applies in A
some cases (does not apply to academy
converters)

3d Clause only applies to full sponsored and X
intermediate sponsored academies with
approved Academy Action Plans

3K Clause does not apply to free schoals (unless | X ol
there was a predecessor independent
school), or new provision academies

5.G.1 Clause applies only to a boarding X
academy/free school.

| 5.1 Clause only applies to sponsored academies %

5.K Clause applies to free schools and may be X
applied to new provision academies

5.L Clause applies to free schools and may be X
applied to new provision academies

5. Clause applies to free schools and may be X
applied to new provision academies

5N Clause applies to free schools and may be X
applied to new provision academies

5.0 Clause applies to free schools and may be X
applied to new provision academies

6.H Clause only applies to schools which are X

Please identify any other variations from the model that apply to this academy
(e.g. clauses relating to PFl, or any required because the multi academy trust
includes academies designated with different religious characters, ora
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mixture of those designated with a religious character, and those which are

not):

Additional clauses will be supplied by your project lead if needed,

 Descriptor

Clause
No.

Applied

Not used
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1. ESTABLISHING THE ACADEMY

1.A  This Agreement made batween the Secretary of State for Education and
Invictus Education Trust is supplemental to the masler funding agreement
made between the same parties and dated 26 February 2015 {the "Master
Agreement”).

Definitions and interpretation

1.B Except as expressly provided in this Agreement words and expressions
defined in the Master Agreement will have those same meanings in this
Agreement.

1.0 The following capitalised words and expressions will have the following
meanings:

"The Academy” means Leasowes High School.

“Coasting” has the meaning given by regulations under subsection (3) of section
608 of the Education and Inspections Act 2006 in relation to a school to which that
section applies.

“SEN" means Special Educational Needs and the expressions “special educational
neads” and “special educational provision™ have the meaning set oul in sections
20(1) and 21(2) of the Children and Families Act 2014.

“Termination Notice” means a notice sent by the Secretary of State to the
Academy Trust, terminating this Agreement on the date specified in the notice.

“Termination Warning Notice" means a notice sent by the Secretary of State to the
Academy Trust, stating his intention o terminate this Agreemeant.

1.0 The Interpretation Act 1878 applies to this Agreement as it applies to an Act of
Parliament.

1.E Referance in this Agreement to clauses and annexes will, unless otherwise
stated, be to clauses and annexes to this Agreement.
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The Academy

1.F  The Academy is a Mainstream Academy as defined in clause 1.4 of the
Master Agreement.

1.5 The Academy Trust will establish and maintain the Academy in accordance
with the Master Agreement and this Agreement.

1.H The Academy Trust will open the Academy on 1 December 2016.

1.1  Not used.

2. RUNNING OF THE ACADEMY

Teachers and staff

2.A Subject to clause 2.4 of the Master Agreement, 7.A of this Agreement and
saction 67 of the Children and Families Act 2014, the Academy Trust may, in
accordance with any relevant Guidance, employ anyone it beliaves is suitably
qualified or is otherwise eligible to plan and prepare lessons and courses for
pupils, teach pupils, and assess and report on pupils' development, progress
and attainment.

2.A.1 Mot used.

Pupils

2.8 The planned capacity of the Academy is 1,229 in the age range 11-16. The
Academy will be an all ability inclusive school.

SEN unit

2.C Not used.

2.0 Not used.

Charging

2E Notused.
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Admissions

2.F

2.G

2.H

2.1

2.

2K

Subject to clauses 2.K- 2 L the Academy Trust will act in accordance with,
and will ensure that its Independent Appeal Panel is trained to act in
accordance with, the School Admissions Code and School Admission
Appeals Code published by the DIiE (the "Codes”) and all relevant admissions
law as they apply to foundation and voluntary aided schools, and with
equalities law. Reference in the Codes or legislation to “admission authorities”
will be deemed to be references to the Academy Trust.

Pupils on roll in a Predecessor School which was a maintained or
independent school will transfer automatically to the Academy on opening. All
children already offered a place at that Predecessor School must be admitted
to the Academy.

The Academy Trust must participate in the local Fair Access Protocol. The
Academy Trust must participate in the coordinated admission arrangements
operated by the LA in whose area the Academy is situated, If the Academy is
a free school, the Academy Trust is not required to participate in coordination
for its first intake of pupils.

The Academy Trust may determine admission arrangements (subject to
consullation in line with the Codes) that give priority for admission to children
attracting the Pupil Premium, including the service premium (the "pupil
premium admission criterion”), but not above looked-after children and
previously locked-afler children.

Where the Academy Trust applies the pupil premium admission criterion, it
must provide information in its admission arrangements about eligibility for the
premiums,

For the purposas of applying the pupil premium admission criterion only,
sections 1.9{f) and 2 4(a) of the School Admissions Code do not apply insofar
as they prevent admission authorities from giving priority to children according
to the financial or occupational status of parents or using supplementary
forms that ask for:

10
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2L

2.M

2N

2.0

2P

2.0

a) any personal details about their financial status; or

b) whether parents are serving in the UK armed forces or were serving in
the UK armed forces, and are exercising parental care and
responsibility for the child in question.

The Secretary of State may:
a) direct the Academy Trust to admit a named pupil to the Academy;

i. following an application from an LA including complying with a
school attendance order as defined in section 437 of the
Education Act 1996, Before doing so the Secretary of State will
consult the Academy Trust; or

il. where in relation to a specific child or children the Academy Trust
has failed to act in accordance with the Codes or this Agreeament
or has octherwise acted unlawfully; or

b} direct the Academy Trust to amend its admission arrangements where
they do not comply with the Codes or this Agreement, or are otherwise
unlawful,

Mot used.
Mot used,

Mot used.

The Academy Trust must ensure that parents and 'relevant children’ (as
described in the Codes) have the right to appeal to an Independent Appeal
Panel if they are dissatisfied with an admission decision of the Academy
Trust. The arrangements for appeals must comply with the Codes as they
apply to foundation and voluntary aided schools, The determination of the
appeal panel is binding on all parties.

Subject to clause 2 R, the meaning of "relevant area” for the purposes of
consultation requirements in relation to admission arrangements is that

1
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2R

2.5

2.T

determined by the relevant LA for maintained schools in the area in
accordance with the Education (Relevant Areas for Consultation on
Admission Arrangaments) Regulations 18989,

If the Academy does not consider the relevant area determinad by the LA for
the maintained schools in the area to be appropriate, it must apply to the
oecretary of State by 1 August before the academic year in question for a
determination of the appropriate relevant area for the Academy, setting out
the reasons for this view, The Secretary of State will consult the Academy
Trust and the LA in whose area the Academy is situated in reaching a
decision.

The Office of the Schools Adjudicator ("OSA") will consider objections to the
Academy's admission amangemenis (excepl objeclions against the agreed
variations from the Codes specified at clause 2. K, over which it has no
jurisdiction). The Academy Trust must therefore make it clear, when
determining the Academy's admission arrangements, that objections should
be submitted to the OSA. The OSA's determination of an objection is binding
on the Academy and the Academy Trust must make appropriate changes to
its admission arangements as quickly as possible.

Mot used.

Curriculum

2U

2V

The Academy Trust must provide for the teaching of religious education and a
daily act of collective worship at the Academy.

The Academy Trust must comply with section 71(1)-(6) and (8) of the Schoal
Standards and Framework Act 1988 as if the Academy were a community,
foundation or voluntary school, and as if references to "religious education”
and “religious worship”® in that section were references to the religious
education and religious worship provided by the Academy in accordance with
clause 2 X,

2ZW  Not used.

12

April 2016 v5



2.X

-

2.Z

2 AA

3

Subject to clause 2.V, where the academy has not been designated with a
religious character (in accordance with section 124B of the School
Standards and Framework Act 1998 or further to section 6(B) of the
Academies Act 2010):

a) provision must be made for religious education to be given to all puplls
at the Academy in accordance with the requiremanis for agreed
syllabuses in section 375(3) of the Education Act 1996 and paragraph
2(5) of Schedule 18 to the School Standards and Framework Act 1898;

b}  the Academy must comply with section 70(1) of, and Schedule 20 to,
the School Standards and Framework Act 1598 as if it were a
community, foundation or voluntary school which does not have a
refigious character, except that paragraph 4 of that Schedule does not
apply. The Academy may apply to the Secretary of State for consent
to be relieved of the requirement imposed by paragraph 3(2) of that
Schedule.

Mot used,

The Academy Trust must have regard to any Guidance, further to section 403
of the Education Act 1986, on sex and relationship education to ensura that
children at the Academy are protected from inappropriate teaching materials
and that they leam the nature of marriage and its importance for family life
and for bringing up children. The Academy Trust must also have regard to the
requirements in section 405 of the Education Act 1998, as if the Academy
were a maintained schoaol.

The Academy Trust must prevent political indoctrination, and secure the
balanced treatment of political issues, in ing with the requirements for
maintained schools set out in the Education Act 1956, and have regard to any

Guidance.

GRANT FUNDING

Calculation of GAG

13
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3A-3D. Not used.

3B

3.F

3.6

3.H

3l

The Secretary of Stale will calculate GAG based on the pupil count at the
Academy. in order to calculate GAG for the Academy Financial Year in which
the Academy opens, the pupil count will be determined on the same basis as

that used by the relevant LA for determining the budget of the maintained
Predecessor School.

For Academy Financial Years after that referred to in clause 3.E, the basis of
the pupil count for determining GAG will be:

a)  for pupils in Year 11 and below, the Schools Census which is used to
fund maintained schools for the financial year overlapping with the
Academy Financial Year in question; and

b) for pupils in Year 12 and abave, the formula which is in use at the time
for maintained schools.

The Secretary of State may, at his discretion, adjust the basis of the pupil
count to take account of any diseconomies of scale which may affect the
Academy If it is operating below the planned capacity in clause 2.B. If such an
adjustment is made in any Academy Financial Year, this will not change the
basis of the pupil count for calculating the following Academy Financlal Year's
GAG. If the Secretary of State has indicated that additional grant may be
payable in such circumstances, the Academy Trust will bid for this additional
grant based on need and providing appropriate supporting evidence. The
Secretary of State may accept or refuse the bid at his discretion.

Not used.

The Secretary of State recognises that if a Termination Notice or a
Termination Warning MNolice is served, or the Master Agreemant is othenwise
terminated, the intake of new pupils during the notice period may decline and
therefore payments based on the number of pupils attending the Academy
may be insufficient to meet the Academy's needs. In these circumstances the
Secretary of Stale may pay a larger GAG in the nolice period, lo enable the

14
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Academy to operate effectively.
Other relevant funding
3.0  Notused.

3.K  The Secretary of State may pay the Academy Trust's costs in connection with
the transfer of employees from a Predecessor School under the Transfer of
Undertakings (Protection of Employment) Regulations 2006. Such payment
will be agreed on a case-by-case basis. The Academy Trust must not budget
for such a payment unless the Secretary of State confirms in writing that it will
be paid.

Carrying forward of funds

3L Any additional grant made in accordance with clause 3.1, for a period after the
Secretary of State has served a Termination Notice or a Termination Waming
Nofice under this Agreement, or otherwise terminates the Master Agreement,
may be carried forward without limitation or deduction until the circumstances
set out in clause 3.1 cease to apply or the Academy closes.

4. LAND

“Land" means the freehold tand at Leasowes High School, Kent Road, Halesowen,
West Midlands, B2 8PJ, being the land registered with title number WM845786,
and Greenhill Alternative Learning Campus, 221a Long Lane, Halesowen, West
Midlands, B62 8JT and the adjoining playing fields, being the land registered with
title number WM344278 which is to be the permanent site of the Academy.

‘Property Notice" means any order, notice, proposal, demand or other reguirement
issuad by any competent authority which materially affects the Academy Trust's
ability to use the Land for the purposes of the Academy.

Restrictions on Land transfer
4.7  The Academy Trust must
a) within 28 days of the signing of this Agreement in crcumstances where
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the Land is transferred to the Academy Trust prior to the date of this
Agreement, or otherwise within 28 days of the transfer of the Land to
the Academy Trust, apply to the Land Registry using Form RX1 for the
fallowing restriction (the "Restriction”) lo be entered in the
proprigtorship register for the Land:

No disposition of the registered esiale by the proprietor of the
registered eslale is o be registered without & written consent signed by
the Secretary of State for Educalion, of Sanciuary Buildings, Great
Smith Streel, London SW1P 3BT,

b} take any further steps reasonably required to ensure that the
Restriction iz entered on the proprietorship register;

c) promptly confirm to the Secretary of State when the Restriction has
been registered;

d) if it has not registered the Restriction, permit the Secretary of State to
do so in its place; and

a) not, without the Secretary of State's consent, apply to disapply, modify,
cancel or remove the Restriction, whether by itself, a holding company,
a subsidiary company, or a receiver, administrator or figuidator acting in
the name of the Academy Trust.

Obligations of the Academy Trust

4B The Academy Trust must keep the Land clean and tidy and make good any
damage or deterioration to the Land. The Academy Trust must not do
anything to lessen the value or marketability of the Land without the Secretary
of Stale’s consent.

4.C  The Academy Trust must nof, without the Secretary of State's consent:
aj) grant any consent or licence; or

b}  creale or allow any encumbrance; or

16
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c)

d)

par with or share possession or occupation; or

enter into any onerous or restrictive obligations,

in respact of all or part of the Land.

Option

4.0 The Academy Trust grants and the Secretary of Stale accepts an option (the
“Option”) to acquire all or part of the Land at nil consideration. The Secretary
of State may exercise the Option in writing on termination of this Agreement. if
the Option is exercised, completion will take place 28 days after the exercise
date in accordance with the Law Society's Standard Conditions of Sale for
Commercial Properly in force al thal date.

Option Notice

4E The Academy Trust:

a)

b}

d)

April 2006 w5

must, within 14 days after acquiring the Land or, if later, after signing
this Agreement, apply to the Land Registry on Form AN1 {including a
copy of this Agreement) for a notice of the Option (the "Option Notice”)
to be entered in the register, taking any further steps required to have
the Option Notice registerad and promptly confirming to the Secretary
of State when this has been done;

if it has not registered the Option Notice, agrees that the Secrelary of
State may apply to register it using Form UN1;

must not, without the Secretary of State's consent, apply to disapply,
modify or remove the Option Notice, whether by itseif, a holding
company, a subsidiary company, or a receiver, administrator or
liquidator acling in the name of the Academy Trust, and

must, in the case of previously unregistered land, within 14 days after
acquiring the Land or, if later, after signing this Agreement, apply to

ragister a Class C{iv) land charge in the Land Charges Registry, and
send the Secretary of State a copy of the relevant entry within 7 days

17



after the registration has been completed. If the Secretary of State
considers that the Academy Trust has not complied with this clause, he
may apply to secure the registration.

Property Notices

4 F

If the Academy Trust receives a Property Motice, it must:

a) send a copy of it to the Secretary of State within 14 days, stating how
the Academy Trust intends to respond o it;

b} promptly give the Secretary of State all the information he asks for
about it;

c) allow the Secretary of State to take all necessary action, with or instead
of the Academy Trust, to comply with it, and

d) use its best endeavours to help the Secretary of State in connection
with it.

Sharing the Land

4G Where:

4.H

a) the Secratary of State identifies basic or parental need for additional
places in the area in which the Academy Is situated; and

b} the Secretary of State then considers that not all the Land is needed for
the operation of the Academy at planned capacity,

The Secretary of State must consult with the Academy Trust to determine
whether part of the Land could be demised or leased to another Academy
Trust, as the Secretary of State considers appropriate, for the purpose of that
Academy Trust establishing and maintaining an educational institution on the
Land.

To the extent the Academy Trust and the Secretary of State agree to part of
the Land being demised or leased in accordance with clause 4. .G, the
Academy Trust must use its best endeavours to procure all necessary
consents in order to enable it to share occupation of the Land with the

18
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incoming Academy Trust and to provide the incoming Academy Trust with
security of tenure over the Land occupied by it, and shall enter into any legal
arrangements which the Secretary of State requires for this purpose. The
Secretary of State shall meet the necessary and reasonable costs incurred by
the Academy Trust in connection with this clause.

41  Forthe purposes of clause 4.G:

a)

b)

c)

a basic need will arise when the forecast demand for pupil places in the
area where the Academy is situated is greater than the existing
capacity to provide them;

a parental need will arise when the DfE is actually aware of an
additional demand for pupil places in the area where the Academy is
situated, following representations from parents in that area; and

planned capacity has the meaning given in clause 2.8,

5. TERMINATION

Termination by either party

5.4  Either party may give at least seven Academy Financial Years' notice to
terminate this Agreement. Such termination would take effect on 31 August of
the relevant year.

Termination Warning Nofice

5B The Secretary of State may serve a Termination Warning Nofice where he
considers that:

a)

b)

April 2016 v5

the Academy Trust has breached the provisions of this Agreement or
the Master Agreement; or

the standards of performance of pupils at the Academy are
unaccepiably low; or

ihere has been a serious breakdown in the way the Academy is
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2.C

50D

42.E

managed or govemned; or

d} the safety of pupils or staff is threatened, including due to breakdown of
discipline; or

e) the Academy is coasting provided he has nolified the Academy Trust
that it is coasting.

A Termination Warning Motice served under clause 5.B will specify;
a) the action the Academy Trust must lake;
b)  the date by which the action must be completed; and

c) the date by which the Academy Trust must make any representations,
or confirm that it agrees to undertake the specified action.

The Secretary of State will consider any represantations from the Academy
Trust which he receives by the date specified in the Termination Waming
Mofice. The Secretary of State may amend the Termination Waming Notice to
specify further action which the Academy Trust must take, and the date by
which it must be completed.

If the Secretary of State considers that the Academy Trust has not responded
to the Termination Waming Notice as specified under clause 5.C{c), or has
not completed the action required in the Termination Warning Notice as
specified under clauses 5.C(a) and (b) (and any further action specified under
clause 5.0) he may serve a Termination Notice.

Termination by the Secretary of State after inspection

S.F

If the Chief Inspector gives nofice to the Academy Trust that:

a) special measures are required to be taken in relation to the Academy;
or

b) the Academy reguires significant improvement
the Secretary of State may serve a Termination Wamning Notice, specifying

20
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5.6

2.6.1

3H

5.1

the date by which the Academy Trust must make any representations.

In deciding whether to give notice of his intention to terminate under clause
a.F, the Secretary of State will have due regard to the overall performance of
the Academy Trust.

Mot used.

If the Secretary of State has served a Termination Warning Nolice under
clause 5.F and:

a) has not received any representations from the Academy Trust by the
date spacified in the nofice; or

b) having considered the representations made by the Academy Trust
remains satisfied that this Agreement should be terminated,;

he may serve a Termination Notice.

Not used.

Termination by the Secretary of State

5.4

5.K

5.L

aM

5N

5.0

If the Secretary of State has determined that the Academy will be removed
from the Register of Independent Schools and no appeal against that
determination is pending, he may serve a Termination Notice.

Mot used.
Mot used.
Not used.
Not used.

Mot used.

Funding and admission during notice period

5.P

If the Secretary of State serves a Termination Notice under clause 5.A, the

21
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5.0Q

Academy Trust may continue during the nolice period to admit pupils to the
Academy, and to receive GAG and EAG, in accordance with this Agreement,

If the Secretary of State serves a Termination Warning MNotice or a
Termination Notice otherwise than under clause 5.A, the Academy Trust may
continue during the notice period to admit pupils to the Academy (unless the
Secretary of State specifies otherwise), and to receive GAG and EAG, in
accordance with this Agreament.

Notice of intention to terminate by Academy Trust

a.R

5.8

5T

The Secretary of State will, before the start of each Academy Financial Year,
provide the Academy Trust with a final funding allocation indicating the level
of GAG and EAG to be provided in the next Academy Financial Year (the
“Funding Allocation™).

If the Academy Trust is of the opinion that, after receipt of the Funding
Allocation for the next Academy Financial Year {the “Critical Year") and after
taking into account all other resources likely to be available to the Academy,
inciuding other funds that are likely to be available to the Academy from other
academies operated by the Academy Trust ("All Other Resources’), it is
likely that the cost of running the Academy during the Critical Year would
cause the Academy Trusl to become insolvent (and for this reason only) then
the Academy Trust may give written notice of its intention to terminate this
Agreement at the end of the Critical Year.

Any notice given by the Academy Trust under clause 5.5 must be provided to
the Secretary of State within six weeks of the Secretary of State issuing the
Funding Allocation. The notice given by the Academy Trust under clause 5.5
must specify:

a) the grounds upon which the Academy Trust's opinion is based,
including:

I.  evidence of those grounds;
li. any professional accounting advice the Academy Trust has

22
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5.U

a.Vv

5W

received:

a detailed statement of steps which the Academy Trust proposes
to take to ensure that the running costs of the Academy are
reduced such that costs are less than the Funding Allocation and
All Other Resources, and the peried of time within which such
steps will be taken, and

b) the shortfall in the Critical Year between the Funding Allocation and All
Other Resources expecied fo be available to the Academy Trust to run
the Academy and the projected expenditure on the Academy; and

&) a detailed budget of income and expenditure for the Academy during
the Critical Year (the “Projected Budget").

Both parties will use their best endeavours to agree whether or not the cost of
running the Academy during the Critical Year would cause the Academy Trust
to become insolvent. Both parties recognise that they will need to engage in a
constructive dialogue at the time about how best to provide education for the
pupils at the Academy and use their best endeavours to agree a practical
solution to the problem.

If no agreement is reached by 30 April (or another date if agreed between the
parties) as to whether the cost of running the Academy during the Crilical
Year would cause the Academy Trust o become insolvent, then that guestion
will be referred to an independent expert (the "Expert’) for resolution. The
Expert's determination will be final and binding on both parties. The Expert will
be requested to specify in his determination the amount of the shorifall in
funding (the “Shortfall®),

The Expert will be an insolvency practiioner with significant professional
expernence of educational insfitutions or academies, If the parties fail to agree
upon the appointment of the Expert then the Expert will be appointed by the
President of the Institute of Chartered Accountants in England and Wales.
The Expert's fees will be borne equally between the parlies.
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5.X

5.Y

The Expert will be required in reaching his determination to take account of
advice from an educational specialist who is professionally familiar with the
issues arising from the budget management of schools. If the parties fall to
agree upon the appointment of the educational specialist then the educational
specialist will be appointed by the Chairman of the Specialist Schools and
Academies Trust (or any successor or equivalent body). The educational
specialist's fees will be borne equally between the parties.

If the Expert determines that the cost of running the Academy during the
Critical Year would cause the Academy Trust to become insolvent, and the
Secretary of State will not have agreed to provide sufficient additional funding
to cover the Shorifall, then the Academy Trust will be entitled to terminate this
Agreement, by nolice expiring on 31 August of the Critical Year. Any such
notice will be given within 21 days after (a) the Expert's determination will
have been given 1o the parties or (b}, if later, the Secretary of State will have
given written notice of his refusal lo provide sufficient additional funding for
the Academy to cover the Shorifall.

Effect of termination

5.7

SAA

5.BB

5.CC

If this Agreement is terminated, the Academy will cease to be an Academy
within the meaning of sections 1 and 1A of the Academies Act 2010,

Subject to clauses 5.BB and 5.CC, if the Secretary of State terminates this
Agreement under clause 5.4, he will indemnify the Academy Trust. If the

Secretary of State terminates this Agreement otherwise than under clause
5.4, he may at his discretion indemnify or compensate the Academy Trust.

The amount of any such indemnity or compensation will be determined by the
Secretary of State, having regard to representations made to him by the
Academy Trust, and will be paid as and when the Secrelary of State
considers appropriate.

The categories of expenditure incurred by the Academy Trust in consequence
of termination, for which the Secretary of State may indemnify the Academy
Trust under clauses 5.AA, may include:
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b)
o)

d)

)

slaff compensation and redundancy payments;

compensation payments in respect of broken coniracts;

expenses of disposing of assets or adapting them for other purposes;
legal and other professional fees; and

dizzolution expenses.

50D If this Agreement is lerminated, and the Academy Trust owns capital assets
which have been partly or wholly funded by HM Government, the Academy
Trust must, as soon as possible after the termination date:

a)

b)

transfer a proportion of those capital assets, equal to the proportion of
the eriginal financial contribution made by HM Government, to a
nominee of the Secretary of State to use for educational purposes; or

if the Secrstary of Stale directs that a transfer under clause 5.0D(a) is
not required, pay to the Secretary of State at the termination date {or,
by agreement with the Secretary of State, at the date of their
subsequent disposal) a sum equivalent to the proportion of the original
financial contribution made by HM Government.

5.EE The Secretary of State may:

a)

b)
8. 0
Annexes

Waive all or part of the repayment due under sub-clause 5.00D(b) if the
Academy Trust obtaing his permission to invest the sale proceeds for
its charitable purposes; or

direct the Academy Trust to pay all or part of the sale proceeds to the
relevant LA,

ERC RACTUAL E

6.4  Any annexes to this Agreement form part of and are incorporated into this
Agreement,

April 2016 vS
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The Master Agreement

6.8

Except as expressly provided in this Agreement, all provisions of the Master
Agreement have full force and effect

General

e.Cc

6.0

6.E

6.F

6.6

6.H

The Academy Trust cannot assign this Agreement.

Failure to exercise, or a delay in exercising, any right or remedy of the
Secretary of State under this Agreement (including the right to ferminate this
Agreement), or a single or partial exercise of such a right or remedy, isnot a
waiver of, and does not prevent or restrict any initial or further exercise of, that
or any other right or remedy.

Termination of this Agreement will not affect the accrued rights, remedies,
obligations or liabilities of the parties existing at termination,

This Agreement may be executed in any number of counterparts, each of
which when executed and delivered shall constitute a duplicate original, but all

of which will togethar constitute the same agreement.

This Agreement and any dispute or claim arising out of or in connection with it
or its subject matter or formation (including non-contractual disputes or
claims) shall be governed by and construed in accordance with the law of
England and Wales, and submitied to the exclusive jurisdiction of the courts of
England and Wales.

Not used.
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2o Movemdse,~

This Agreement was executed as a Deed on 2016

Executed on behalf of the Academy Trust by

Director Director

The Corporate Seal of
THE SECRETARY OF STATE FOR EDUCATION
affixed to this deed is authenticaled by:

Duly Authorised
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ANNEXES

7. PUPILS WITH SPECIAL EDUCATION NEEDS (SEN) AND
DISABILITIE

"Statement of SEN" means a statement made under section 324 of the Education
Act 1996,

“EHC plan” means an Education, Health and Care plan made under sections 37(2)
of the Children and Families Act 2014.

7.A Except as set oul in clause 8 below, the Children and Families Act 2014
imposes duties directly on Academies in respect of pupils with special
educational needs, including the admission of pupils with EHC plans. If an
Academy Trust considers that a LA should not have named the Academy in
an EHC plan, it may ask the Secretary of State to determine whether the LA
has acted unreasanably, and to make an order directing the LA to reconsider,
The Secretary of State's determination will be final, subject to any right of
appeal which a parent of the child may have to the First Tier Tribunal (Special
Educational Needs and Disability) or the Upper Tribunal Administrative

Appeals Chamber.
7.8  Not used.
7.C Not used.
7.0 Not used,

8. ADMISSION OF PUPILS WITH SEN AND DISABILITIES

B.A  The Academy Trust must for each of its Academies, subject to its right of
appeal to the Secretary of Stale, admif all pupils with a statement of SEN
naming the Academy.

B.B Where an LA proposes to name one of the Academies in a statement of SEN,
it must give the Academy Trust written notice of this, stating why it considers
that Academy lo be suitable for the pupil in question. Within 15 days of receipt
of the LA's notice, the Academy Trust must consent to being named, except

28
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8.

8.0

8.E

8.F

8.6

where admitting the child would be incompatible with the provision of efficient
education for other children, and no reasonable steps could secure
compatibility. In deciding whether a child's inclusion would be incompatible
with the efficient education of other children or the efficient use of resources,
the Academy Trust must have regard to the relevant Guidance issued o
maintained schools.

If the Academy Trust decides that admitting the child would be incompatible
with the provision of efficient education or the efficient use of resources, it
must, within the 15 days, notify the LA in writing, giving its reasons for its
decision.

The Academy Trust must then seek to establish from the LA whether or not it
agrees with this determination. If the LA does not agree with the Academy
Trust's response, and names the Academy in the child's statement of SEN,
the Academy Trust must admit the child to the school as specified in the
statement or otherwise by the LA.

If in such case, the Academy Trust considers that the LA should not have
named the Academy in the statement, it may ask the Secretary of State to
determine whether the LA has acted unreasonably, and to make an order
directing the LA to reconsider. The Secretary of State’s determination will be
final, subject only to any right of appeal which a parent of the child may have
to the First-tier Tribunal (Special Educational Needs and Disability) or the
Upper Tribunal Administrative Appeals Chamber.

If a parent of a child for whom the LA maintains a statement appeals to the
First-tier Tribunal (Special Educational Needs and Disability), either for or
against the naming of the Academy in the child's statement, then the
Tribunal's decision will be binding, even if it is different from that of the
Secretary of State.

Where it has been finally determined that the Academy be named in a child's
statement of SEN, the Academy Trust must admit the child to the Academy,
notwithstanding any other admissions requirements in this Agreement.
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8H Clauses 8.A to 8.G only apply insofar as the relevant provisions of the

Children and Families Act 2014 relating to SEN and disability do not apply to
Academies and Free Schools.
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SUMMARY SHEET

Information about the Academy:
' Mame of Academy Trust Invictus Education Trust
Company number A 00284368
Date of Master Funding Agreement | 26 February 2015
Name of academy The Pedmore High School
Opening date 1 September 2018
Type of academy (indicate whether | Mainstream Academy
academy or free school)
Religious designation N/A
Wholly or partly selective MN/A
Name of predecessor school Pedmore Tﬂuhnuhgy College and
(where applicable) Community School
Capacity number 787
Age range 11to 16
Number of sixth form places MNIA
Number of boarding places MNIA
SEN unit / Resource provision MNiA
Land arrangements Version 1

(Version 1-8 or other)

Address and title number of Land

the freehold land at Grange Lane, Pedmaore,
Stourbridge, West Midlands, registerad with
title number WMBB4031




Please confirm which clause variations have been applied or marked as ‘Not

used'
' Clause No. | Descriptor Applied | Notused
1.l Only applies to free schools and new | X
provision academigs
2.A.1 Clause applies where an academy was X
previously a VC or foundation school
designated with a religious character
2C.2D Only applies where the academy has an SEN X
unit
2E Only applies where there was a predecessor x
independent school
2.6 Clause does not apply to free schools (unless | X
there was a predecessor independent
school), or new provision academies
2.M Clause applies only to academies and free X
schools designated with a religious character
2.N Clause applies only to academies that were X
formerly wholly selective grammar schools
1 2.0 Clause applies only to academies that were X
formerly partially selective grammar schools
2T Clause applies to free schools and new X
provision academies designated with a
religious character
2W Clause only applies where the academy is X
designated with a religious character
2X Clause only applies where the academy has | X
not been designated with a religious
character
2Y Clause applies where an academy was X
previously a VC school or foundation school
designated with a religious character
2¥0) Sub-clause appiies If the academy is X
designated with a denominational religious
character - CE elc. rather than ‘Christian’




designated with a Church of England or
Roman Catholic character

Clause No. | Descriptor ' Applied | Not used

JA-3F Option 1 applies to converter and sponsored | X
academies: if used delete option 2

3.A-3F Option 2 applies to free schools and new X
provision academies: if used delete option 1

3.H Clause relating to Start-up only applies in | %
some cases (does not apply to academy '
converters)

3.4 Clause only applies to full sponsored and X
intermediate sponsored academies with
approved Academy Action Plans

| 3.K Clause does not apply to free schools (unless | X

there was a predecessor independent
school), or new provision academies

5G.1 Clause applies only to a boarding X
academy/free schoal,

5.1 Clause only applies to sponsored academies h. !

5.K Clause applies to free schools and may be X
applied to new provision academies

5.L Clause applies to free schools and may be X
applied to new provision academies

CEM Clause applies to free schools and may be X

applied to new provision academies

5.N Clause applies to free schocls and may be Bl
applied to new provision academies

5.0 Clause applies to free schools and may be X
applied to new provision academies

8.H Clause only applies to schools which are X




1. ESTABLISHING THE ACADEMY

1.A This Agreement made between the Secretary of Stale for Education and
Inwictus Education Trust is supplemental to the master funding agreement
made between the same parties and dated 26 February 2015 (the "Master

Agreement’),
Definitions and interpretation

1.8 Except as expressly provided in this Agreement words and expressions
defined in the Master Agreement will have those same meanings in this

Agreament.

1.C  The following capitalised words and expressions will have the following
meanings:

“The Academy” means The Pedmore High Schoal.

“Coasting” has the meaning given by regulations under subsection (3) of section
B0B of the Education and Inspections Act 2006 in relation to a school to which that
saction applies.

“SEN" means Special Educational Needs and the expressions "special educational
needs” and "special educational provision” have the meaning st out in sections
20(1) and 21(2) of the Children and Families Act 2014.

“Termination Notice" means a notice sent by the Secretary of State to the
Academy Trust, terminating this Agreement on the date specified in the notice.

"Termination Warning Notice” means a notice sent by the Secretary of State to the
Academy Trust, stating his intention to terminate this Agreement.

1.0 The Interpretation Act 1978 applies to this Agreement as it applies to an Act of
Parliament.

1.E Reference in thiz Agreement to clauses and annexes will, unless otherwise
stated, be 1o clauses and annexes lo this Agresment.

The Academy



LE

1.6

1.H

1.

2.

The Academy s a Mainstream Academy as defined in clause 1.4 of the
Master Agreament.

The Academy Trust will establish and maintain the Academy in accordance
with the Master Agreement and this Agreement.

The Academy Trust will open the Academy on 1 September 2018.

Mot used.

RUNNING OF THE ACADEMY

Teachers and staff

2.A

2.A.1

2A2

Subject to clause 2. A2 and 7.A of this Agreement and section 67 of tha
Children and Families Act 2014, the Academy Trust may, in accordance with
any relevant Guidance, employ anyone it believes is suitably qualified or is
otherwise eligible to plan and prepare lessons and courses for pupils, feach
pupils, and assess and report on pupils’ development, progress and
attainment.

Not used.

The Academy Trust must designate a staff member at the Academy as
responsible for prometing the educational achievement of registered pupils at
the Academy who are being looked after by an LA, or are no longer locked
after by an LA because of an adoption, special guardianship or child
arrangements order, or because they have been adopted from 'state care’
outside England and Wales, and in doing s0 must comply with the law,
regulations and guidance that apply to maintained schools. The Academy
Trust must ensure the designated person underakes appropriate training and
has regard to any guidance issued by the Secretary of State.

Pupils

2B

The planned capacity of the Academy is 787 In the age range 11-18. The
Academy will be an all ability inclusive school,



SEN unit

2.C Notused.

2.0 Not used.

Charging

2.E HNol used.

Admissions

2.F Subjectto clauses 2.K~- 2 L the Academy Trust will act in accordance with,
and will ensure that its Independent Appeal Panel is trained to act in
accordance with, the School Admissions Code and School Admission
Appeals Code published by the DIE (the “Codes™) and all relevant admissions
law as they apply to foundation and voluntary aided schools, and with
equalities law. Reference in the Codes or legislation to "admission authorities”
will be deemead to be references to the Academy Trust.

2.5 Pupils on roll in a Predecessor School which was a maintained or
independent school will fransfer automatically to the Academy on opening. All
children already offered a place at that Predecessor School must be admitted
to the Academy.

2H The Academy Trust must participate in the local Fair Access Protocol. The
Academy Trust must participate in the coordinated admission arrangements
operaled by the LA in whose area the Academy is situated. if the Academy is
a free school, the Academy Trust is not required to participate in coordination
for its first intake of pupils.

2.1 Mot used.

24  MNotused.

2K Not used.

2L  The Secretary of State may:



2.M

2N

2.0

2P

2.Q

a) direct the Academy Trust to admit a named pupil to the Academy:

. following an application from an LA including complying with a
school attendance order as defined in section 437 of the
Education Act 1996. Before doing so the Secretary of State will
consult the Academy Trust; or

i,  whera in relation to a2 specific child or children the Academy Trust
has failed to act in accordance with the Codes or this Agreement
or has otherwise acted unlawfully; or

b) direct the Academy Trust lo amend its admission arrangements where
they do not comply with the Codes or this Agreement, or are otherwise
unlawful.

Mot used.
Mot used.
Mot used.

The Academy Trust must make arrangements to ensure an independeant
appeals panel is established for the Academy and its clerk and members are
trained to act in accordance with the Codes. The Academy Trust must ensure
that parents and 'relevant children' (as described in the Codes) are informed
of their right to appeal to an Independent Appeal Panel if they are dissatisfied
with an admission decision of the Academy Trust. The arrangements for
appeals must comply with the Codes as they apply to foundation and
voluntary aided schools. The determination of the appeal panel is binding on
all parhes.

Subject to clause 2.R, the meaning of "relevant area” for the purposes of
consuliation requirements in relaticn to admission arrangements is that
determined by the relevant LA for maintained schools in the area in
accordance with the Education (Relevant Areas for Consultation on
Admission Arrangements) Regulations 1999,

10



2R

2.5

4.7

If the Academy does not consider the relevant area determined by the LA for
the maintained schools in the area to be appropriate, it must apply to the
Secretary of State by 1 August before the academic year in guestion for a
determination of the appropriate relevant area for the Academy, setting out
the reasons for this view. The Secretary of State will consult the Academy
Trust and the LA in whose area the Academy is situated in reaching a
decision.

The Office of the Schools Adjudicator ("OSA") will consider objections to the
Academy's admission arrangements (except objections against any agreed
derogations from the provisions of the Codes specified in this funding
agreement, over which it has no jurisdiction). The Academy Trust must
therefore make it clear, when determining the Academy's admission
arrangemenis, that objections should be submitted o the OSA. The OSA's
determination of an objection is binding on the Academy and the Academy
Trust must make appropriate changes to its admission arrangements to give
effect to the Adjudicator's decision within two months of the decision {or by 28
February following the decision, whichever is sooner), unless an alternative
timescale is specified by the Adjudicator.

Mot used.

Curriculum

2.U

AY

The Academy Trust must provide for the teaching of religious education and a
dally act of collective worship at the Academy.

The Academy Trust must comply with section 71(1)-(6) and (8) of the School
Standards and Framework Act 1988 as if the Academy were a community,
foundation or voluntary school, and as if references to “religious education”
and “religious worship™ in that section were references to the religlous
education and religious worship provided by the Academy in accordance with
clause 2.X.

2W  Not used.

1



2.X

2Y

22

2 AA

3.

Subject to clause 2.V, where the academy has not been designated with a
religious character (in accordance with section 124B of the School
Standards and Framework Act 1898 or further fo section 6(8) of the
Academies Act 2010):

a) provision must be made for religious education to be given to all pupils
at the Academy in accordance with the requirements for agreed
syllabuses in section 375(3) of the Education Act 1998 and paragraph
2(5) of Schedule 19 to the School Standards and Framework Act 1998;

b the Academy must comply with section 70(1) of, and Schedule 20 to,
the School Standards and Framework Act 1998 as if it were a
communily, foundation or voluntary school which does not have a
religious character, except that paragraph 4 of that Schedule does not
apply. The Academy may apply to the Secretary of State for consent
to be relieved of the requirement imposed by paragraph 3{2) of that
Schedule.

Not used.

The Academy Trust must have regard o any Guidance, further to section 403
of the Education Act 1996, on sex and relationship education to ensure that
children at the Academy are protected from inappropriate teaching materials
and that they learn the nature of marriage and its importance for family life
and for bringing up children. The Academy Trust must also have regard to the
requirements in section 405 of the Education Act 1996, as if the Academy
were a maintained school.

The Academy Trust must prevent political indoctrination, and secure the
balanced treatment of political issues, in line with the requirements for
maintained schools set out in the Education Act 1996, and have regard to any
Guidance.

GRANT FUNDING

Calculation of GAG

12



3A-3D. Not used.

3.E

3.F

3.G

3.H

3.

The Secretary of State will calculate GAG based on the pupil count at the
Academy. In order to calculate GAG for the Academy Financial Year in which
the Academy opens, the pupll count will be determined on the same basis as
that used by the relevant LA for determining the budget of the maintained
Predecessor School.

For Academy Financial Years after thal referred to in clause 3.E, the basis of
the pupil count for detarmining GAG will be;

a) for pupils in Year 11 and below, the Schools Census which is used to
fund maintained schools for the financial year overlapping with the
Academy Financial Year in question; and

b} for pupils in Year 12 and above, the formula which is in use at the time
for maintained schools.

The Secretary of State may, at his discretion, adjust the basis of the pupil
count to take account of any diseconomies of scale which may affect the
Academy if it iz operating below the planned capacity in clause 2.B. If such an
adjustment is made in any Academy Financial Year, this will not change the
basis of the pupil count for calculating the following Academy Financial Year's
GAG. If the Secretary of State has indicated that additional grant may be
payable in such circumstances, the Academy Trust will bid for this additional
grant based on need and providing appropriate supporting evidence. The
Secretary of State may accept or refuse the bid at his discretion.

Mot used,

The Secretary of State recognises that if a Termination Notice or a
Temmination Waming Notice Is served, or the Masler Agreement s otherwise
terminated, the intake of new pupils during the notice pericd may decline and
therefore payments based on the number of pupils attending the Academy
may be insufficient to mest the Academy's needs. In these circumstances the
Secretary of State may pay a larger GAG In the nolice period, o enable the

13



Academy to operate effectively.

Dther relevant funding

3.4d

3.K

Mot used,

The Secretary of State may pay the Academy Trust's costs in connection with
the transfer of employees from a Predecessor School under the Transfer of
Undertakings (Protection of Employment) Regulations 2006. Such payment
will be agreed on a case-by-case basis. The Academy Trust must not budget
for such a payment unless the Secretary of State confirms in writing that it will
be paid.

Carrying forward of funds

3.L

4,

Any additional grant made in accordance with clause 3.1, for a period after the
Secretary of State has served a Termination Notice or a Termination Warning
MNotice under this Agreement, or otherwise terminates the Master Agreement,
may be carried forward without limitation or deduction until the circumstances
sel out in clause 3.1 cease to apply or the Academy closes.

LAND

“Land" means the freehold land atl Grange Lane, Pedmore, Stourbridge, West
Midlands, being the land registerad with tithe number WMBB4031, which is 1o be the
permanent site of the Academy.

“Property Notice” means any order, notice, proposal, demand or other requirement
issued by any competent authority which materially affects the Academy Trust's
abifity to use the Land for the purposes of the Academy.

Restrictions on Land transfer

4.A  The Academy Trust must:

a) within 2B days of the signing of this Agreement in circumstances where
the Land is transferred to the Academy Trust prior to the date of this
Agreement, or atherwise within 28 days of the transfer of the Land to

14



the Academy Trust, apply to the Land Registry using Form RX1 for the
following restriction (the “Restriction”) to be entered in the
proprietorship register for the Land:

No disposilion of the registered eziale by the propnelor of the
registered eslale is lo be registered withoul a wrillen consent signed by
the Secrefary of State for Education, of Sancfuary Buildings, Great
Smith Street, London SW1P 3BT;

b) take any further sleps reasonably required to ensure that the
Restriction is enterad on the propnetorship register;

c) promptly confirm to the Secretary of State when the Restriction has
been registered;

d} if it has not registered the Restriction, permil the Secretary of State to
do so in its place; and

e)  not, without the Secretary of State's consent, apply to disapply, modify,
cancel or remove the Restriction, whether by itself, a holding company,
a subsidiary company, or a receiver, administrator or liquidator acting in
the name of the Academy Trust.

Obligations of the Academy Trust

4B

4.C

The Academy Trust must keep the Land clean and tidy and make good any
damage or deterioration to the Land, The Academy Trust must not do
anything to lessen the value or marketability of the Land without the Secretary
of State's consent.

The Academy Trust must not, without the Secretary of State’s consent:
aj) grant any consent or licence; or

b) create or allow any encumbrance; or

c) part with or share possession or occupation; or

d) enter into any onerous ar restrictive obligations,

15



in respect of all or part of the Land.

Option

4.0 The Academy Trust grants and the Secretary of State accepls an option (the
“Option") to acquire all or part of the Land at nil consideration. The Secretary
of State may exercise the Option in writing on termination of this Agreement. If

the Option is exercised, completion will take place 28 days after the exsrcise
date in accordance with the Law Society's Standard Conditions of Sale for
Commercial Property in force at thal date.

Option Notice

4 E The Academy Trust;

a)

b)

d)

must, within 14 days after acquiring the Land or, if later, afier signing
this Agreement, apply to the Land Registry on Form AN1 (including a
copy of this Agreement) for a notice of the Option (the "Option Notice")
to be entered in the register, taking any further steps required to have
the Option Notice registered and promptly confirming to the Secretary
of State when this has been done,

if it has not registered the Option Notice, agrees that the Secretary of
State may apply to register it using Form UN1;

must nol, without the Secretary of State's consenl, apply to disapply,
modify or remove the Option Notice, whether by itself, a holding
company, a8 subsidiary company, or a receiver, administrator or
liguidator acting in the name of the Academy Trust, and

must, in the case of previously unreglstered land, within 14 days after
acquiring the Land or, if later, after signing this Agreement, apply fo
register a Class C(iv) land charge in the Land Charges Registry, and
send the Secretary of State a copy of the relevant entry within 7 days
after the registration has been completed. If the Secrefary of State
considers that the Academy Trust has not complied with this clause, he
may apply to secure the registration.

18



Property Notices

4. F I the Academy Trust receives a Property Notice, it must:
a) send a copy of it to the Secretary of State within 14 days, stating how
the Academy Trust intends to respond to it;
b) promplly give the Secratary of State all the information he asks for
about it;
c) allow the Secretary of State to take all necessary action, with or instead
of the Academy Trust, to comply with it, and
d) use ils best endeavours to help the Secretary of Stale in conneclion
with it.
Sharing the Land
4G Where:
aj the Secretary of State identifies basic or parental need for additional
places in the area in which the Academy is situated; and
b) the Secretary of State then considers that not all the Land is needed for
the operation of the Academy at planned capacity,
The Secretary of State must consult with the Academy Trust to determine
whether part of the Land could be demised or leased to another Academy
Trust, as the Secretary of State considers appropriate, for the purpose of that
Academy Trust establishing and maintaining an educational institution on the
Land,
4H Tothe extent the Academy Trust and the Secretary of State agree to part of

the Land being demised or leased in accordance with clause 4.G, the
Academy Trust must use ils best endeavours to procure all necessary
consents in order to enable it to share occupation of the Land with the
incoming Academy Trust and to provide the incoming Academy Trust with
security of tenure over the Land occupied by it, and shall enter into any legal
arrangemenis which the Secretary of State requires for this purpose. The
Secretary of State shall meet the necessary and reasonable costs incurmmed by

17



the Academy Trust in connection with this clause.

41  For the purposes of clause 4.G:

a) a basic need will arise whan the forecast demand for pupil places in the
area where the Academy is sifuated is greater than the existing
capacity to provide them;

b) a parental need will arise when the DFE is actually aware of an
additional demand for pupil places in the area where the Academy is
situated, following representations from parents in that area; and

c) planned capacity has the meaning given in clause 2.B.

5. TERMINATION
Termination by either party

5.A  Either party may give at least seven Academy Financial Years' notice fo
terminate this Agreement. Such termination would take effect on 31 August of
the relevant year.

Termination Warning Notice

5.8

The Secretary of State may serve a Termination Warning Notice where he
considers that:

a)

b)

d}

the Academy Trust has breached the provisions of this Agreement or
the Master Agreement; or

the standards of performance of pupils at the Academy are
unacceptably low, or

there has been a serious breakdown In the way the Academy is
managed or governed; or

the safety of pupils or staff is threatened, including due to breakdown of

discipline; or

18



5.C

5.D

8.E

e) the Academy is coasting provided he has notified the Academy Trust
that it is coasting.

A Termination Waming Notice served under clause 5.8 will specify:
a) the action the Academy Trust must take;
b) the date by which the action must be completed; and

c) the date by which the Academy Trust must make any representations,
or confiirm that it agrees to underiake the specified action.

The Secretary of State will consider any representations from the Academy
Trust which he receives by the date specified in the Termination Waming
Motice. The Secretary of State may amend the Termination Warmning Notice to
specify further action which the Academy Trust must take, and the date by
which it must be completed.

If the Secretary of Stale considers that the Academy Trust has not responded
to the Termination Warning Motice as specified under clause 5.C{c), or has
not completed the action required in the Termination Warning Notice as
specified under clauses 5.C(a) and (b) (and any further action specified under
clause 5.D) he may serve a Termination Notice.

Termination by the Secretary of State after inspection

2

2.6

If the Chief Inspector gives notice to the Academy Trust that

a) special measures are required to be taken in relation to the Academy;
ar

b) the Academy requires significant improvement

the Secretary of State may serve a Termination Warning Motice, specifying
the date by which the Academy Trust must make any representations.

In deciding whethear to give notice of his intention to terminate under clause
5.F, the Secretary of State will have due regard to the overall performance of
the Academy Trust.

19



5.G.1 Mot used.

5.H

5.1

If the Secretary of State has served a Termination Warning Natice under
clause 5.F and:

aj has not received any representations from the Academy Trust by the
date specified in the notice; or

b} having considered the representations made by the Academy Trust
remains salisfied thal this Agreement should be terminated,

hea may serve a Termination Notice.

Not used.

Termination by the Secretary of State

5.4d

5K

5L

5.M

5N

50

If the Secretary of Stale has defermined that the Academy will be removed
from the Register of Independent Schools and no appeal against that
determination is pending, he may serve a Termination Matice.

Not usad.
Not used.
Not used.
Mot used.

Mot usad.

Funding and admission during notice period

5P

52.Q

If the Secretary of State serves a Termination Notice under clause 5.4, the
Academy Trust may continue during the notice penod to admit pupils to the
Academy, and to receive GAG and EAG, in accordance with this Agreement.

If the Saecretary of State serves a Termination Warning Motice or a
Termination Notice otherwise than under clause 5.A, the Academy Trust may
continue during the notice period to admit pupils to the Academy (unless the

20



Secretary of State specifies otherwise), and to receive GAG and EAG, in
accordance with this Agreement.

MNotice of intention to terminate by Academy Trust

5 R The Secretary of State will, before the start of each Academy Financial Year,

8.5

5T

provide the Academy Trust with a final funding allocation indicating the level
of BAG and EAG fo be provided in the next Academy Financial Year (the
“Funding Allocation™).

If the Academy Trust is of the opinion that, alter receipt of the Funding
Allocation for the next Academy Financial Year (the "Critical Year™) and after
taking into account all other resources likely to be available to the Academy,
including ather funds that are likely to be available to the Academy from other
academies operated by the Academy Trust ("All Other Resources”), it is
likely that the cost of running the Academy during the Critical Year would
cause the Academy Trust to become insolvent (and for this reason only) then
the Academy Trust may give written notice of its intention to terminate this
Agreament on 37 August bafora the Critical Year.

Any nofice given by the Academy Trust under clause 5.5 must be provided to
the Secratary of State within six weeks of the Secretary of State issuing the
Funding Allocation. The notice given by the Academy Trust under clause 5.5
must specify:

a) the grounds upon which the Academy Trust's opinion is based,
including:

i.  evidence of those grounds,

ii. any professional accounting advice the Academy Trust has
received,

fi. adetailed statement of steps which the Academy Trust proposes
to take to ensure that the running costs of the Academy ara
reduced such that costs are less than the Funding Allocation and
All Other Resources, and the period of time within which such

21



a.U

5V

5.W

5.X

steps will be taken; and

b} the shortfall in the Crilical Year bebwveen the Funding Allocation and All

Other Resources expected to be available to the Academy Trust to run
the Academy and the projected expenditure on the Academy; and

c) a detailed budget of income and expenditure for the Academy during
the Critical Year (the "Projected Budget").

Both parties will use their best endeavours to agree whether or not the cost of
running the Academy during the Critical Year would cause the Academy Trust
to become insoivent. Both parties recognise that they will need to engage in a
constructive dialogue at the time about how best to provide education for the
pupils at the Academy and use their best endeavours to agree a practical
solution to the problem.

If no agreament is reached by 30 April (or another date if agreed between the
parties) as to whather the cost of running the Academy during the Critical
Year would cause the Academy Trust to become insolvent, then that question
will be referred to an independent expert (the "Expert”) for resolution. The
Expert's determination will be final and binding on both parties. The Expert will
be requested to specify in his determination the amount of the shortfall in
funding (the “Shortfall”).

The Expert will b2 an insolvency practitioner with significant professional
experience of educational institutions or academies. If the parties fail to agree
upen the appeintment of the Expert then the Expert will be appointed by the
President of the Institute of Chartered Accountants in England and \Wales.
The Expert's fees will be borne equally between the parties.

The Expert will ba requirad in reaching his determination to take account of
advice from an educational specialist who is professionally familiar with the
issues arising from the budget management of schools. If the parties fail to
agree upon the appointment of the educational specialist then the educational
specialist will be appointed by the Chairman of the Specialist Schools and
Academies Trust (or any successor or equivalent body). The educational



2.Y

specialist's fees will be borne equally between the parties.

If the Expert determines that the cost of running the Academy during the
Critical Year would cause the Academy Trust to become insolvent, and the
Secretary of State will not have agreed to provide sufficient additional funding
to cover the Shortfall, then the Academy Trust will be entitled to terminate this
Agreement, by notice expiring on 31 August before the Critical Year. Any
such notice will be given within 21 days after (a) the Expert's determination
will have been given to the parties or (b), if later, the Secretary of State will
have given written notice of his refusal to provide sufficient additional funding
for the Academy to cover the Shortfall.

Effect of termination

5.2

5.AA

5.BB

5.CC

If this Agreement is terminated, the Academy will cease to be an Academy
within the meaning of sections 1 and 1A of the Academies Act 2010,

Subject to clauses 5.8B and 5.CC, if the Secretary of State terminates this
Agreement under clause 5.A, he will indemnify the Academy Trust. if the

Secretary of State terminates this Agreement olhenwise than under clauss
5.4, he may at his discretion indemnify or compensate the Academy Trusl

The amount of any such indemnity or compensation will be determined by the
Secretary of Stale, having regard to representations made to him by the
Academy Trust, and will be paid as and when the Secretary of State

considers appropriate.

The categories of expenditure incurred by the Academy Trust in consaguence
of termination, for which the Secretary of State may indemnify the Academy
Trust under clauses 5.AA, may include:

a) staff compensation and redundancy payments;
b) compensation payments in respect of broken contracts,
e expenses of disposing of assets or adapling them for other purposes;

d) legal and other professional fees; and
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€)

dissolution expenses.

5.00 If this Agreement is terminated, and the Academy Trust owns capital assets
which have been partly or wholly funded by HM Govemment, the Academy
Trust must, as soon as possible after the termination date:

a)

b)

transfer a proportion of those capital assets, equal to the proportion of
the original financial contribution made by HW Government, to a
nominee of the Secretary of State to use for educational purposes; or

if the Secretary of State directs that a fransfer under clause 5.DD{a} is
not required, pay to the Secretary of State at the termination date (or,
by agreement with the Secretary of Stats, al the date of their
subsequent disposal) a sum equivalent lo the proportion of the original
financial contribution made by HM Government.

5.EE The Secretary of State may:

a)

k)

Waive all or parl of the repayment due under sub-clause 5.0D{b) if the
Academy Trust obtains his permission o invest the sale proceeds for
its charitable purposes; or

direct the Academy Trust to pay all or part of the sale proceeds to the
relevant LA,

6. OTHER CONTRACTUAL ARRANGEMENTS

Annexes

8.A  Any annexes to this Agreement form part of and are incorporated into this
Agresment.

The Master Agreement

6.8 Except as expressly provided in this Agreement, ali provisions of the Master
Agreement have full force and effect.

General
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6.C

8.0

6.E

6.F

6.6

B.H

The Academy Trust cannot assign this Agreement.

Failure to exercise, or a delay in exercising, any right or remedy of the
Secretary of State under this Agreement (including the right te terminate this
Agreement), or a single or partial exercise of such a right or remedy, is not a
waiver of, and does not prevent or restrict any initial or further exercias of, that
or any other right or remedy.

Termination of this Agreement will not affect the accrued rights, ramedies,
obligations or liabilities of the parlies existing at termination.

This Agreement may be executed in any number of counterparts, each of
which when executed and delivered shall constitute a duplicate criginal, but all
of which will together constitute the same agreement.

This Agreement and any dispute or claim arising out of or in connection with it
or its subject matter or formation (including non-contractual disputes or
claims) shall be governed by and construed in accordance with the law of
England and Wales, and submitted to the exclusive jurisdiction of the courts of
England and Wales.

Mot used.
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This Agreement was executed as a Deed on 15 AUGusT 2018

Execuled on behalf of the Academy Trust by,

and

Director Director

The Corporate Seal of
THE SECRETARY OF STATE FOR EDUCATION

affixed to this deed iz authenticated by:

Duly Authorised
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ANNEXES

7. ADMISSION OF CHILDREN AND YOUNG PEOPLE WITH
EDUCATION, HEALTH AND CARE PLANS

“EHC plan™ means an Education, Health and Care plan made under section 37 of
the Children and Families Act 2014.

7.4  Except as set out in clause B below, the Children and Families Act 2014
imposes duties directly on Academies in respect of pupils with special
educational needs, including the admission of pupils with EHC plans. If an
Academy Trust considers that a LA should not have named the Academy in
an EHC plan, it may ask the Secretary of State to determine whether the LA
has acted unreasonably, and to make an order directing the LA to reconsider.
The Academy Trust must admit the pupil if such a determination is pending.
The Secretary of State's determination as to whether the LA acted
unreasonably will be final, subject to any right of appeal which a parent of the
pupil may have to the First Tier Tribunal {Special Educational Needs and
Disability) or the Upper Tribunal Administrative Appeals Chamber.

8. ADMISSION OF CHILDREN WITH A STATEMENT OF SPECIAL
EDUCATI NEE

(Clauses B.A-BG. only apply where the pupil has a stalerment of special educational
needs (SEN) rather than an EHC plan and where they therefore continue o be
subject to the relevant provisions of the Education Act 1998. EHC plans are
replacing statements of SEN but although all statements of SEN should have been
converted to an EHC plan by the 1 April 2018 this clause is retained to protect pupils
who still have a statement of special education need after this date. The detail on the
drafting of a statement below is retained to protect puplls in exceptional
circumsiances. )

“Statement of SEN" means a statement made under section 324 of the Education
Act 1996.

8.A The Academy Trust must admit all children with a Statement of SEN naming
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8.8

8.C

8.0

8.k

B.F

the Academy.

The Academy Trust must have regard to the Special Educational Needs Code
of practice 2001 when dealing with statements of SEN.

Where the LA sends the Academy Trust a draft statement with a proposal that
the Academy is named in the final statement, the Academy Trust must
respond within 15 working days unless the time period falls within a school
holiday that is longer than two weeks in which case the Academy Trust should
respond within 15 working days of the end of the school holiday.

In its response the Academy Trust must either:
a. consent to being named in the final statement or

b. explain why it believes that admitting the child would be incompatible
with the provision of efficient education for other children and the
efficient use of resources, including why no reasonabla steps could
secure compatibility. In doing so the Academy Trust must have regard
to the relevant legislation and Code of Practice. If the LA does not
agree with the Academy Trust's responsa, and names the Academy in
the child's Statement of SEN, the Academy Trust must admit the child
to the school as specified in the statement or otherwise by the LA, The
final decision as to whether to name the Academy falls to the LA

It the Academy Trust considers that the LA should not have named the
Academy in the statement of SEN, it may ask the Secretary of State fo
determine whether the LA has acted unreasonably, and to make an order
directing the LA to reconsider. The Academy Trust must admit the pupil if
such a determination is pending. The Secratary of State's determination will
be final, subject only to any nght of appeal which a parent of the child may
have to the First-tier Tribunal (Special Educational Needs and Disability) or
the Upper Tribunal Administrative Appeals Chamber.

If a parent of a child for wham the LA maintains a statement appeals to the
First-tier Tribunal (Special Educational Needs and Disability) or the Upper
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8.G

8.H

Tribunal Administrative Appeals Chamber, either for or against the naming of
the Academy in the child’s statement, then the Tribunal's decision will be
binding, even if it is different from that of the Secretary of State.

Where it has been finally determined that the Academy be named in a child's
Statement of SEN, the Academy Trust must admit the child to the Academy,
notwithstanding any other admissions requirements in this Agreement.

Clauses 8.A 1o 8.G only apply insofar as the relevant provisions of the
Children and Families Act 2014 relating to SEN and disability do not apply to
Academies and Free Schools.
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SUMMARY SHEET

Information about the Academy:
Name of Academy Trust Invictus Education Trust
Company number 09284368

Date of Master Funding Agreement

25 August 2021

Name of academy Rufford Primary School

Opening date | 1 Seplember 2021

Type of academy (indicate whether Academy

academy or free schoaol)

Religious designation A

Wholly or parﬂ;r salective I'E o o i

NMame of predecessor school (where
applicable)

Rufford Primary School

(Version 1-8 or other)

Capacity number (of statutory school | 210 {plus 60 nursary places)
age places)

(if the Academy has a nursery

provision, please provide a breakdown

of capacity for nursery pupils and

statutory school age places)

Age range (including nursery 2-11
provision where the nursery is part of

the school)

Number of sixth form places I A
Number of boarding places MIA,

SEN unit / Resource provision MiA
Land arrangements Version 2

Academy and title number of Land
{and Temporary Site)

Rufford Primary School, Bredon
Avenue, Stourbrndge, West Midlands,
D¥8 TNR. Title number WMBEZ202,

fdainstream Supplemental FA Decernber 2020 {(vY)
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Please confirm which clause variations have been applied or marked as ‘Not

used’

Clause No.

Descriptor

Applied

Not used

1.1

Only applies to free schools and new
provigsion academies

X

2451

Clause applies where an academy was
previcusly a VC or foundation school
designated with a religious character

2.0 410

Only applies where the academy has an
SEN unit or Resourced Provision

2B

Only applies where thare was a
predecessor indepandent school

2.EAN

Only applies to free Schools with nursery
provision

2.G

Clause does not apply to free schools
(unless there was a predecessor
independent school), or new provision
academies

2M

Clause applies only to academies and free
schools designated with a religious
character

2.N

Clause applies only to academies that were
fomerly wholly selective grammar schools

2,0

Clause applies only lo academies thal were
farmerly partially selective grammar schools

= e

Clause only applies to free schoals or
academy converter schools where there

was a predecessor maintained school

2T

Clause applies to free schools and new
provision academies designated with a
refigious character

2\W

Clause only applies where the academy is
designated with a religious character but
was not previously a VC school or
foundation school designated witha

Mainstrearm Supplomental BA Decamber 2020 (¢7)
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Clause No.

Descriptor

Applied

Not used

religious character (in which case use
clause 2.Y instead). Also use 2. W where an
academy was previously a VG school but
has gone through a significant change
process to adopt VA characteristics in
parallel with converting to an academy

2X

Clause only applies where the academy has
not been designated with a refiglous
character

o

Clause only applies where an academy was
praviously a VC school or foundation school
designated with a religious character and
should be used instead of clause 2.W.
Where an academy was previously a VC
school but has gone through a significant
change process to adopt VA characteristics
in parallel with converting to an academy,

use clause 2. W instead.

2.¥c)

Sub-clause applies if the academy is
desighated with a denominational religious
character - CE etc. rather than ‘Christian’

3A-3F

Option 1 applies to converter and sponsorad
academies: if used delete option 2

3A-3.F

3.H

QOption 2 applies to free schools and new
provision academies: if used delete option 1

Clause relating to Start-up only applies in
some cases (does not apply to academy
converters)

3.1.1

Only applies to Free schools with nursery
Provision

3.4

Clause only applies to full sponsored and
intermediate sponsored academies with
approved Academy Action Plans

3K

Clause does not apply to free schools
{unless there was a predecessor
independent school), or new provision
academies

5.G.1

Clause applies only to a boarding

Mainstream Supplemental Fa December 2020 (7]
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Clause No. | Descriptor Applied | Not used
academy/free school,

51 Clause only applies to sponsored X
academies

5K Clause applies to free schools and may be X
applied to new provision academies

5L Clause applies to free schools and may be X
applied to new provision academies

5M Clause applies to free schools and may be X
applied fo new provision academies

5N Clause applies to free schools and may be X
applied to new provision academies

5.0 Clause applies to free schools and may be X
applied to new provision academies

6.H Clause only applies to schools which are X
designated with a Church of England or
Roman Catholic character

Mainstream Supplemental FA December 2020 (W7] page T
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1. ESTABLISHING THE ACADEMY

1.A  This Agreement made between the Secretary of State for Education and
Invictus Education Trust is supplemental to the master funding agreement
made betwesen the same parties and dated 25 August 2021 (the
"Master Agreement”).

Definitions and interpretation

1.B Except as expressly provided in this Agreement words and expressions
defined in the Master Agreamant will have those same meanings in this

Agreement.

1.C  The following capitalised words and expressions will have the following

meanings:
“The Academy” means the Rufford Primary School.

‘Coasting” has the me=aning given by regulations under subsection (3) of section
608 of the Education and Inspections Act 2006 in relation to a school to which that
section appliss.

“Funded Hours” means the current applicable government funded entitlement to
frea childcara.

“Guidance” means guidance issued by or on behalf of the Secretary of State, as
amended from time to time.

"SEN" means special educational needs and has the meaning set out in sections
20(1) and 21({2} of the Children and Families Act 2014,

“Termination Notice" means a notice sent by the Secretary of State to the
Academy Trust, terminating this Agreement on the date specified in the nofice.

“Termination Warning Notice™ means a notice sent by the Secretary of State to the

Academy Trust, stating his intention to terminate this Agreement.

Mainstream Supplemental FA December 20020 [v7) page B
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1.0  The Interpretation Act 1978 applies to this Agreement as it applies to an Act of
Parliament.

1.E Referance in this Agreement to clauses and annexes will, unless othenwise
stated, be fo clauses and annexes to this Agreement.

The Academy

1.F  The Academy is a Mainstream Academy as defined in clause 1.4 of the
Master Agraemeant.

1.3 The Academy Trust will establish and maintain the Academy in accordance
with the Master Agreement and this Agreement.

1H The Academy Trust will open the Academy on 1 September 2021.

1.1 Not used.

2. RUNNING OF THE ACADEMY

Teachers and staff

2.A  Subject to clause 2 A2 and Annex A of this Agreement and section 67 of the
Children and Families Act 2014, the Academy Trust may, in accordance with
any relevant Guidance, employ anyone il believes is suitably qualified or is
otherwise eligible to plan and prepare lessons and courses for pupils, teach
pupils, and assess and report on pupils’ development, progress and
attainment.

2.A.1 Not used.

2.A.2 The Academy Trust must designate a staff member at the Academy as
responsible for promoting the educational achievement of registered pupils at
the Academy who are being locked after by a la, or are no longer looked after
by & la bacause of an adoption, special guardianship or child arrangements
order, or because they have been adopted from 'state care’ oulside England
and Wales, and in doing so must comply with the law, regulations and
Guidance that apply to maintained schools. The Academy Trust must ensure

Mainstream Supplemental FA Deosmber 2020 (W7} page &

LEGALVSI92417 T




the designated person undertakes appropriate fraining and has regard to any
Guidance.

Pupils

2.8

The planned capacity of the Academy is 210 and the age range is 2-11, plus
nursery provision of 60 places. For the avoidance of doubt, notwithstanding
that an individual applicant's age might be outside the specified age range of
the Academy, the Academy is not prevented from considering an application
made by the child’s Parent(s) in order to comply with the relevant paragraph
of the Schools Admissions Code (‘Admission of children outside their normal
age group'), to request that the child be admitted to the school outside of the
child's normal age group. Where such a request is agreed, the child should be
educated in an existing year group. The Academy will be an all ability
inclusive single/mixed sex school.

SEN Unit or Resourced Provision

2.C Mot used.

2.0  Not used.

Charging

2E Not used,

2.E.1 Not used.

Admissions

2F  Subject to clause 2.L the Academy Trust will act in accordance with, and will

ensure that its Independent Appeal Panel is trained to act in accordance with,
the School Admissions Code and School Admission Appeals Code published
by the Department for Education (the *Codes") and all relevant admissions
law as they apply to foundation and voluntary aided schools, and with
equalities law. Reference in the Codes or legislation to "admission authorities”
will be deemed to be references to the Academy Trust.

Mainstream Supplemental FA December 2020 (u7) page 10
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2.G  Pupils on roll in a Predecessor School which was a maintained or
independent school will transfer automatically to the Academy on opening. All
children already offered a place at that Predecessor School must be admitted
to the Acadeamy.

2.H The Academy Trust must participate in the local Fair Access Protocol. The
Academy Trust must participate in the coordinated admission arrangements
operated by the LA in whose area the Academy s siluated. If the Academy is
a free school, the Academy Trust is not required to participate in coordination

for its first intake of pupils.

2.1 Mot used.
2.J Mot used.
2K Notused.

2L The Secretary of State may:
a) direct the Academy Trust to admit a named pupil to the Academy:

i.  following an application from a la including complying with a
school attendance order as defined in section 437 of the
Education Act 1986, Before doing so the Secretary of State will
consult the Academy Trust; or

fi. where in relation to a specific child or children the Academy Trust
has failed lo act in accordance with the Codes or this Agreament
or has otherwise acted unlawfully; or

B direct the Academy Trust to amend its admission arrangements where
they do not comply with the Codes or this Agreement, or are othenwise

unlawful.
2M Not used.
2N Not used,
20 Naot used.
Mainstream Supplemental FA December 2020 (v7) page 11
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2P  The Academy Trust must make arrangements to ensure an independent
appeals panel is established for the Academy and its clerk and members are
trained to act in accordance with the Codes. The Academy Trust must ensure
that parents and ‘relevant children’ (as described in the Codes) are Informed
af their right to appeal 1o an Independant Appeal Panel if they are dissalished
with an admission decision of the Academy Trust. The arrangements for
appeals must comply with the Codes as they apply to foundation and
voluntary aided schools. The determination of the Independent Appeal Panel
iz binding on all parties.

2.P.1 The Academy Trust will treat any decision of an Independent Appeal Pane|
conslituted further to arrangements made by the admission authority of a
Predecessor School under section 84 of the School Standards and
Framework Act 1998 as binding on the Academy Trust, as though the
Academy Trust had made the decision subject to the appeal.

2.0  Subject to clause 2.R, the meaning of "relevant area” for the purposes of
consultation requirements in relation to admission arrangements is that
determined by the relevant LA for maintained schools in the area in
accordance with the Education {(Relevant Areas for Consultation on
Admission Arrangaments) Regulations 1999,

2.R  [f the Academy does not consider the relevant area determined by the LA for
the maintained schools in the area to be appropriate, it must apply to the
Secratary of State by 1 August before the academic year in gquestion for a
determinaticn of the appropnate relevant area for the Academy, setting out
the reasons for this view. The Secretary of State will consult the Academy
Trust and the LA in whose area the Academy is situaled in reaching a

decision.

2.5 The Office of the Schools Adjudicator ("OSA") will consider objections to the
Academy's admission arrangements (except objections against any agread
dercgations from the provisions of the Codes specified in this Agreement,
over which it has no jurisdiction). The Academy Trust must therefore make it
clear, when determining the Academy's admission arrangements, that

Mainstream Sugplensental Fa December 2000 [v7) page 12
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2.T

objections should be submitted to the OS5A. The O5A's determination of an
objection is binding on the Academy and the Academy Trust must make
appropriate changes to its admission arrangements to give effect to the
Adjudicator's decision within two months of the decision (or by 28 February
following the decision, whichever is sooner), unless an altemnative timescale is
specified by the Adjudicator.

Not used.

Curriculum

2.U

2.V

2W

2.X

The Academy Trust must provide for the teaching of religious education and a
daily act of collective worship at the Academy.

The Academy Trust must comply with section 71(1)-(&) and (B) of the School
Standards and Framework Act 1998 as if the Academy were a community,
foundation or voluntary school, and as if references to "religious education”

and "religious worship" in that section were references to the religious
education and religious worship provided by the Academy in accordance with

clause 2.X.
Mot usead.

Subject to clause 2.V, where the academy has not been designated with a
religious character (in accordance with section 124B of the School
Standards and Framawork Act 1998 or further to section 6(8) of the
Academies Act 2010):

a) provision must be made for religicus education to be given to all pupils
at the Academy in accordance with the requirements for agreed
syllabuses in section 375(3) of the Education Act 1998 and paragraph
2(5) of Schedule 18 fo the School Standards and Framework Act 1998;

=} the Academy must comply with section 70(1) of, and Schedule 20 to,
the School Standards and Framework Act 1998 as if it were a
community school or foundation school without a religious character,
except that paragraph 4 of that Schedule does not apply. The

Pdainstreaim Supplemental FA Decmbaer 2020{v7) page 13
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2

2.L

2.AA

3.

Academy may apply to the Secretary of State for consent to be relisved
of the requirement imposed by paragraph 3(2) of that Schedule.

Mot used.

The Academy Trust must comply with paragraph 2A of the Schedule to The
Educafion (Independent School Standards) Regulations 2014 in relation to the
provision of Relationships Education, Relationships and Sex Education and
Health Education.

The Academy Trust must prevent political indoctrination, and secure the
balanced treatment of political issues, in line with the requirements for
maintained schools set out in the Education Act 1996, and have regard to any
Guidance.

GRANT FUNDING

Caleulation of GAG

3A-30. Mot used.

3.E

3.F

The Secretary of State will calculate GAG based on the pupil count at the
Academy. In arder to calculate GAG for the Academy Financial Year in which
the Academy opens, the pupil count will be determined on the same basis as
that used by the relevant LA for determining the budget of the maintained
Predecassor School.

For Academy Financial Years after that referred to in clause 3.E, the basis of
the pupil count for determining GAG will be:

a) for pupils in Year 11 and below, the Schools Census which is used to
fund maintained schools for the financial year overlapping with the
Academy Financial Year in guestion; and

b) for pupils in Year 12 and above, the formula which is in use at the time
for maintained schools,

rainstream Supplemental FA Decermber 2020 (v¥) pEge 14
LEGALNSIDR 427 i



3G The Secretary of State may, at his discretion, adjust the basis of the pupil

3.H

3l

count to take account of any diseconomies of scale which may affect the
Academy if it is operating below the planned capacity In clause 2.B. If such an
adjustment is made in any Academy Financial Year, this will not change the
basis of the pupil count for calculating the following Academy Financial Year's
GAG. If the Secretary of State has indicated that additional grant may be
payable in such circumstances, the Academy Trust will bid for this additional
grant based on need and providing appropriate supporting evidence. The
Secretary of State may accept or refuse the bid at his discretion.

Mot usaed.

The Secretary of State recognises that if a Termination Notice or a
Termination Warning Notice is served, or the Master Agreement is othenwise
terminated, the intake of new pupils during the notice period may decline and
therefore payments based on the number of pupils attending the Academy
may be insufficient to meet the Academy's needs. In these circumstances the
Secretary of State may pay a larger GAG in the notice period. to enable the
Academy to operate effectively.

3.1.1. Not used.

Other relevant funding

3.

3K

Mot used.

The Secretary of State may pay the Academy Trust's costs in connection with
the transfer of employees from a Predecessor School under the Transfer of
Undertakings (Protection of Employment) Regulations 2008, Such payment
will be agreed on a case-by-case basis. The Academy Trust must not budgel
for such a payment unless the Secretary of State confirms in writing that it will
be paid.

Malnstream Supplemental FA December 2020 (v7) page 15
LEGALASIEZA2T v



Carrying forward of funds

3.L  Any additional grant made in accordance with clause 3.1, for a period after the
Secretary of State has served a Termination Naotice or a Termination Warning
Motice under this Agreement, or otherwise terminates the Master Agreement,
may be camied forward without limitation or deduction until the circumstances
sel oul in clause 3.1 cease to apply or the Academy closes.

4. LAND

“Land” means the land at Bredon Avenue, Stourbndge, West Midlands, DYS 7NR,
being the land registered with title number WMB882202 and demised by the Lease,

“Lease” means the lease, any subsequent variations to the lsase or other
occupational agreement between the Academy Trust and a third party (the
“Landlord") under which the Academy Trust derives title to the Land,

“Property Notice” means any order, notice, proposal, demand or other requirement
issued by any competent authority (including the Landlord) which materially affects
the Academny Trust's ability to use the Land for the purposes of the Academy or any
correspondence that affects the extent of the Land.

Restrictions on Land transfar
4.A  The Academy Trust must:

a) within 28 days of the signing of this Agreement in circumstances where
the Land is transferred to the Academy Trust prior to the date of this
Agreement, or othernwise within 28 days of the transfer of the Land to
the Academy Trust, apply to the Land Registry using Form RX1 for the
following restriction (the "Restriction”) to be entered in the
proprietorship register for the Land:

No dispasition of the registered eslafe by the proprietor of the
registered estate, or by the proprietor of any registered charge, not

bdainstream Supplemental FA December 2020 {v¥) page 16
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being a charge registered before the entry of this restriction, is to be
registered without & written consent signed by the Secretary of State
for Education, of Sanctuary Buildings, Great Smith Sireel, London
SWITP 3BT,

b) take any further steps reasonably required to ensure that the
Restriction is entered on the proprielorship register;

¢l promptly confirm to the Secretary of State when the Restnction has
hean registerad;

d)  if it has not registered the Restriction, permit the Secretary of State to
do so in its place; and

g} not, without the Secretary of Slate's consent, apply to disapply, madify,
cancel or remove the Restriction, whether by itself, a holding company,
a subsidiary company, or a receiver, administrator or liquidator acting
in the name of the Academy Trust.

Obligations of the Academy Trust

4B The Academy Trust must keep the Land clean and tidy and make good any
damage or deterioration to the Land. The Academy Trust must not do
anything to lessen the value or marketahility of the Land without the Secretary
of State's consentl.

4.C  The Academy Trust must comply with the Lease and promptly enforce its
rights against the Landlord.

4.0 The Academy Trust must not, without the Secretary of Siate's consent:

a) terminate, vary. surrender, renew, dispose of or agree any revised rent
under the Lease;

b grant any consent or licence; or
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C} create or allow any encumbrance; or

d) part with or share possession or occupation; or

a) enter into any onarous or restrictive obligations,

in respeact of all or part of the Land provided that that the Academy Trust may
grant a licence or share occupation of part of the Land with a proprietor or
proposed proprietor of an Academy or a body or individual providing services
or facilities which are within the usas permitted by the Lease and where no
relationship of landlord and tenant arises as a result of such occupation,

Option

4E

4E1

The Academy Trust grants and the Secretary of State accepts an option (the
"Option”) to acquire the Land at nil consideration, The Secretary of State may
exercise the Option in writing:

a) if this Funding Agreement is terminated for any reason;

b) at any time on or after the issue of a Termination Notice; or

&) if, under clause 4 K, the Academy Trust and the Secretary of State
agree that part of the Land should be demised or subleased to another
academy trust;

d) if, under clause 4.M, the Academy Trust cannot use all or part of the
Land as the permanent site of the Academy.

If the Option is exercised, completion will take place

a) 28 days after the exercise date where a Termination Motice has not
been issued; or

Mainstream Supplemental FA December 2020 [+7) page 18
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b}

where a Termination Notice has been issued, the date specified in the
Termination Notice as to when thiz Agreement shall terminate

and in either case in accordance with the Law Society's Standard Conditions

of Sale for Commercial Property in force at that date.

Option notice

4.F

a)

b)

d)

The Academy Trust;

must, within 14 days after acquiring the Land or, if later, after signing
this Agreement, apply to the Land Registry on Form AN1 (including a
copy of this Agreement) for a notice of the Option (the "Option Notice™)
to be entered in the register, taking any further sleps required to have
the Option Motice registered and promptly confirming to the Secretary
of State when this has been done;

if it has not registared the Option Motice, agrees that the Secretary of
State may apply to register it using Form UN1;

must not, without the Secretary of State's consent, apply fo disapply,
modify or remove the Option Notice, whether by itself, a holding
company, a subsidiary company, or a receiver, administrator or
liuidator acting in the name of the Academy Trust, and

must, in the case of previously unregistered land, within 14 days after
acquiring the Land or, if later, after signing this Agreement, apply to
register a Class C(iv) land charge in the Land Charges Registry, and
send the Secretary of State a copy of the relevant entry within 7 days
after the registration has been completed. If the Secretary of State
considers that the Academy Trust has not complied with this clause, he
may apply to secure the registration.

Property notices
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4G  |f the Academy Trust receives a Properly Notice, it must:

a) send a copy of it to the Secretary of State within 14 days, stating how
the Acadermy Trust intends to respond to it;

b) promptly give the Secretary of State all the information he asks for
about it;

c) allow the Secretary of State to take all necessary action, with or instead
of the Academy Trust, 1o comply with it, and

d) use its best endeavours to help the Secretary of Stale in connection
with it.

Breach of Lease

4H Ifthe Academy Trust is, orif it is reasonably foreseeable that it will be, in
tmaterial breach of the Lease, the Academy Trust must immediately give
written notice to the Secretary of State stating what the breach is and what
action the Academy Trust has faken or proposes to take to remedy It
including timescales where appropriate.

4.1  After notifying the Secretary of State under clause 4 H, the Academy Trust

must:

a) promptly give the Secretary of State all the information he asks for
about the breach;

b) allow the Secretary of State o take all necessary action, with or instead
of the Academy Trust, to remedy or prevent the breach, and

c) use its best endeavours to help the Secretary of State to remedy or
pravent the breach.

Sharing the Land

Mainstream Supplemental FA December 2020 (w7 page 20
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4.1

4.K

4.L

a) the Secretary of State identifies basic or parental need for additional
places in the area in which the Academy is situated; and

b} the Secretary of State then considers that not all the Land is needed for
the operation of the Academy at planned capacity,

the Secretary of State must consult with the Academy Trust to determine
whether part of the Land could be demised or sublet to another academy
trust, as the Secretary of State considers appropriate, for the purpose of that
academy trust establishing and maintaining an educational institution on the
Land.

To the extent the Academy Trust and the Secretary of State agree to part of
the Land being demised or sublet in accordance with clause 4.J, the Academy
Trust must use its best endeavours to procure either the approval of the
Landlord or any necessary amendments to the Lease in order to enable it to
share occupation of the Land with the incoming academy trust and 1o provide
the incoming academy trust with security of tenure over the Land occupied by
it, and shall enter into any legal arrangements which the Secretary of State
requires for this purpose. The Secretary of State shall meet the necessary and
reasonable legal costs incurred by the Academy Trust in connection with
entering into any such arrangements under this clause,

For the purposes of clause 4.J:

a) a basic need will arise when the forecast demand for pupil places in
the area where the Academy Is situated |s greater than the existing
capacity to provide them,

k) a parental need will arise when the Department for Education is
actually aware of an additional demand for pupil places in the area
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4.

4.N

5.

where the Academy is situated, following representations from parents
in that area; and

c) planned capacity has the meaning given in clause 2.8,

If the Academy Trust cannot use all or pari of the Land as the permanent site
af the Academy but the Secretary of State agrees not to terminate this
Agreement on that basis, the Secretary of State may notify the Academy Trust
that he intends to exercise the Option to transfer the Land for nil consideration

to himself or his nominee.

On or following the issue of a Termination Notice, the Secretary of State may
give notice that he intends to exercise his rights under clause 4.E. Any such
notice is without prejudice to his right fo exercise any other rights available to
him

TERMINATION

Termination by either party

5.A

Either party may give at least sevan Academy Financial Years' notice fo
terminate this Agreement. Such termination would take effect on 31 August of
the relevant year,

Termination Warning Notice

5B The Secretary of State may serve a Termination Warning Notice where he
considers that:
a) the Academy Trust has breached the provisions of this Agreement or
the Master Agreement; or
b) the standards of perfformanece of pupils at the Academy are
unacceptably low, or
] there has been a serious breakdown in the way the Academy is
managed or govemed; or
Mainstream Supplermental FA December 2000 (w7 page 22
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5.C

5.0

S.E

d) the safety of pupils or staff is threatened, including due to breakdown of
discipline; or |

) the Academy is Coasting provided he has nofified the Academy Trust
that it is Coasting.

A Termination Waming Notice served under clause 5.B will specily:
a) the action the Acadamy Trust must take;
b} the date by which the action must be completed; and

c} the date by which the Academy Trust must make any representations,
or confirm that it agrees to undertake the specified action.

The Secretary of State will consider any representations from the Academy
Trust which he receives by the date specified in the Termination Warning
Motice. The Secretary of State may amend the Termination Warning Notice to
specify further action which the Academy Trust must take, and the date by
which it must be completed.

If the Secretary of State considers that the Academy Trust has not responded

to the Termination Wamning Notice as specified under clause 5.C{c), or has

not completed the action required in the Termination Warning Notice as

specified under clauses 5.C(a) and (b) (and any further action specified under

clause 5.0) he may serve a Termination Notice, ,

Termination by the Secretary of State after inspection

5.F

If the Chief Inspactor gives notice to the Academy Trust that:

a) special measures are required to be taken in relation ta the Academy;
or

b} the Academy reguires significant improvement

the Secretary of State may serve a Terminabion Waming Notice, spacifying
the date by which the Academy Trust must make any representations.
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5.G

561

5.H

5.1

In deciding whether to give notice of his intention to terminate under clause
5.F, the Secretary of State will have due regard to the overall performance of
the Academy Trust,

Not used.

If the Secretary of State has served a Termination Waming MNotice under
clause 5.F and:

aj has not received any representations from the Academy Trust by the
date specified in the notice; or

b having considered the representations made by the Academy Trust
remains satisfied that this Agreement should be terminated;

he may serve a Termination Notice.

Mot used.

Termination by the Secretary of State

5.4

3.k

AL

5.M

5.N

5.0

if the Secretary of State has determined that the Academy will be removed
from the Register of Independent Schools and no appeal against that
determination is pending, he may serve a Termination Matice,

Not used.
Not used.
Not used,
Mot used,

Mot used.

Funding and admission during notice period

5P If the Secretary of State sarves a Termination Motice under clause 5.A, the
Academy Trust may continue duning the notice period to admit pupils to the
Academy, and to receive GAG and EAG, in accordance with this Agreement.
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2.0

If the Secretary of State serves a Termination Warning Notice or a
Termination Notice otherwize than under clause 5.A, the Academy Trust may
continue during the notice period to admit pupils to the Academy (unless the
Secratary of State specifies otherwise), and to receive GAG and EAG, in

accordance with this Agreement,

Notice of intention to terminate by Academy Trust

a.R

5.5

5.1

The Secretary of State will, before the start of each Academy Financial Year,
provide the Academy Trust with a final funding allocation indicating the level
of GAG and EAG to be provided in the next Academy Financial Year (the
*Funding Allocation”).

If the Academy Trust is of the opinion that, after receipt of the Funding
Allocation for the next Academy Financial Year (the "Critical Year") and after
taking into account all other resources fikely to be available to the Academy,
including other funds that are likely to be available to the Academy from other
academies operated by the Academy Trust ("All Other Resources”), it is
likely that the cost of running the Academy during the Critical Year would
cause the Academy Trust to become insclvent (and for this reason only) then
the Academy Trust may give written notice of its intention to terminate this
Agreement on 31 August before the Critical Year.

Any notice given by the Academy Trust under clause 5.8 must be provided to
the Secretary of State within six weeks of the Secretary of State issuing the
Funding Allocation. The notice given by the Academy Trust under clause 5.5

must specify:

a) the grounds upon which the Academy Trust's opinion is based,
including:

i,  evidence of those grounds,

i. any professional accounting advics the Academy Trust has

received;

iii. adetailed statement of steps which the Academy Trust proposes
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5.U

sV

5w

3.8

to take to ensure that the running costs of the Academy are
reduced such that costs are less than the Funding Allecation and
All Other Resources, and the period of time within which such
steps will be taken; and

=) the shortfall in the Critical Year between the Funding Allocation and All
Other Resources expected to be available to the Academy Trust to run
the Academy and the projected expenditure on the Academy; and

c) a detalled budget of iIncome and expenditure for the Academy during
the Critical Year (ihe "Projected Budget").

Both parties will use their best endeavours to agree whether or not the cost of
running the Academy during the Critical Year would cause the Academy Trust
to become insolvent, Both parties recognise that they will need to engage in a
constructive dialogue at the time about how best to provide education for the
pupils at the Academy and use their best endeavours to agree a practical
sojution to the problem

If no agreement is reached by 30 April {or another date if agreed betwesan the
parties) as to whether the cost of running the Academy during the Critical
Year would cause the Academy Trust to become insolvent, then that question
will be referred to an independent expert (the "Expert”) for resolution, The
Expert's determination will be final and binding on both parties. The Expert will
be requested to specify in his determination the amount of the shortfall in
funding (the "Shorifall”),

The Expert will be an insclvency practitioner with significant professional
expenence of educational institutions or academies. If the parties fail to agree
upon the appointment of the Expeart then the Expert will be appointed by the
President of the Institute of Chartered Accountants in England and Wales.
The Expert's fees will be borme equally between the parties.

The Expert will be required in reaching his delermination o lake accounl of
advice from an educational speciaiist who is professionally familiar with the
issues arising from the budget management of schools. If the parties fail to
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5.Y

agree upon the appointment of the educational specialist then the educational
specialist will be appointed by the Chairman of the Specialist Schools and
Academies Trust (or any successor or equivalent body). The educational
specialist's fees will be borne equally between the parties.

if the Expert determines that the cost of running the Academy during the
Critical Year would cause the Academy Trust to become insolvent, and the
Secratary of State will not have agreed to provide sufficient additional funding
to cover the Shortfall, then the Academy Trust will be entitled to terminate this
Agreement, by notice expiring on 31 August before the Critical Year. Any
such notice will be given within 21 days afier (a) the Expert's defermination
will have been given to the parties or (b), if later, the Secretary of State will
have given written notice of his refusal to provide sufficient additional funding
for the Academy to cover the Shortfall.

Effect of termination

8.

S.AA

5.BB

5.CC

If this Agreement is ferminated, the Academy will cease to be an Academy
within the meaning of sections 1 and 1A of the Academies Act 2010.

Subject to clauses 5.BB and 5.CC, if the Secretary of State terminates this
Agreement under clause 5.A, he will indemnify the Academy Trust. If the

Secratary of State terminates this Agreement otherwise than under clause
5.A, he may at his discretion indemnify or compensate the Academy Trust.

The amount of any such indemnity or compensation will be determined by the
Secretary of State, having regard to representations made to him by the
Academy Trust, and will be paid as and when the Secretary of State
considers appropriate.

The categories of expenditure incurred by the Academy Trust in consequence
of termination, for which the Secretary of State may indemnify the Academy

Trust under clauses 5 AA, may Include:
a) staff compensation and redundancy payments,

b) compensation payments in respect of broken contracts;
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c}
d)

e)

expenses of disposing of assets or adapling them for other purposes,
legal and other professional fees; and

dissolution expenses,

5.00 If this Agreement is terminated, and the Academy Trust owns capital assets
which have been partly or wholly funded by HM Government, the Academy
Trust must, as soon as possible after the termination date:

a)

transfer a proportion of those capital assets, equal to the proportion of
the: original financial contribution made by HM Government, to a
nominee of the Secretary of State to use for educational purposes; or

if the Secretary of State directs that a transfer under clause 5.DDi{a) Is
not required, pay to the Secretary of State at the termination date {or,
by agreament with the Secretary of State, at the date of their
subsequent disposal) a sum equivalent to the proportion of the onginal
financial contribution made by HM Government.

5.EE The Secretary of State may:

a

b

Waive all or part of the repayment due under sub-clause 5.0D(b) if the
Academy Trust cbtains his permission to invest the sale proceeds for
its charitable purposes; or

diract the Academy Trust to pay all or part of the sale proceeds to the

relevant LA_

6. OTHER CONTRACTUAL ARRANGEMENTS

Annexes

6.A  Any annexas to this Agreement form part of and are incorporated into this
Agreement.

The Master Agreement

6.8 Except as expressly provided in this Agreement, all provisions of the Master
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General

6.C

6.0

6.E

6.F

6.6

G6.H

Agreement have full force and effect,

The Academy Trust cannot assign this Agreement.

Failure to exercise, or a delay in exercising, any right or remedy of the
Secretary of State under this Agreement (including the right to terminate this '
Agreement), or a single or partial exercise of such a right or remedy, is not a
waver of, and does not prevent or restrict any initial or further exercise of, that
or any other right or remedy.

Termination of this Agreement will not affect the accrued nights, remedies,
obligations or liabilities of the parties existing at termination.

This Agreement may be executed in any number of counterparts, each of
which when executed and deliverad shall constitute a duplicate original, but all
of which will together constitute the same agreement.

This Agreement and any dispute or claim arising out of or In connection with it
or its subject matter or formation (including non-contractual disputes or
claims) shall he govemned by and construed in accordance with the law of
England and Wales, and submitted to the exclusive jurisdiction of the courts of
England and Wales.

Mot used.

Information Sharing with Local Authorities — Statutory Responsibilities

6.1

The Academy Trust must provide:

a) the name, address and date of birth of the pupil or student,
b) the name and address of a parent of the pupil or student;

¢} information in the institution’s possession about the pupil or student
(except if the pupil or student concerned (in the case of a pupil or student
who has attained the age of 16) or a parent of the pupll or student
concerned (in the case of a pupil or student who has not attained the age |
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of 16) has instructed the Academy Trust not to provide information of that
kind);
upon request under section 14 of the Education and Skills Act 2008 from a local

authority (for the purpose of enabling or assisting it to exercise iis functions under
Part 1 of that Act); or

upon request under section 72 of that Act from a body providing services under
sections 68 or 70({1)(b) of the Act (for the purposes of providing such servicas).
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This Agreement was executed as a Deed on 2 g ORI 2

Executed on behalf of the Academy Trust by:

....... and

Director Director

The Corporate Seal of
THE SECRETARY OF STATE FOR EDUCATION
affixed to this deed is authenticated by,

Duly Authorised
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ANNEXES

Annex A

ADMISSION OF CHILDREN AND YOUNG PEOPLE WITH EDUCATION, HEALTH
AND CARE PLANS

“EHC plan” means an education, health and care plan made under section 37 of the
Children and Families Act 2014.

The Children and Families Act 2014 imposes duties directly on Academies in respect
of pupils with SEN, including the admission of pupils with EHC plans. If an
Academy Trust considers that a la should not have named the Academy in an
EHC plan, it may ask the Secretary of State to determine whether the LA has
acted unreasonably, and to make an order directing the LA to reconsider, The
Academy Trust must admit the pupil if such a determination is pending. The
Secretary of State's determination as to whether the LA acted unreasonably will
be final, subject to any right of appeal which a pupil {who is over compulsory
school age) or parent of the pupil may have to the First-tier Tribunal (Special
Educational Needs and Disability) or the Upper Tribuna! Administrative Appeals
Chamber.
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SUMMARY SHEET

Information about the Academy:

Name of Academy Trust

Invictus Education Trust

Company number

09284368

Date of Master Funding Agreement

25 August 2021

Name of Academy

Kinver High School and Sixth Form

Opening date

1 March 2015

Type of academy (indicate whether
academy or free school)

Mainstream Academy

Religious designation

N/A

Wholly or partly selective

N/A

Name of predecessor school (where
applicable)

Edgecliff High School

Capacity number (of statutory school 689
age places)

(if the Academy has a nursery

provision, please provide a breakdown

of capacity for nursery pupils and

statutory school age places)

Age range (including nursery 11to 18
provision where the nursery is part of

the school)

Number of sixth form places 59
Number of boarding places N/A
SEN unit / Resource provision N/A
Land arrangements Version 2

(Version 1-8 or other)

Academy and title number of Land
(and Temporary Site)

Kinver High School and Sixth Form,
Enville Road, Stourbridge, West
Midlands, DY7 6AA registered with
title no: SF605161
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Please confirm which clause variations have been applied or marked as ‘Not

used’

Clause No. | Descriptor Applied | Not used

1.1 Only applies to free schools and new X
provision academies

2.A.1 Clause applies where an academy was X
previously a VC or foundation school
designated with a religious character

2.C,2.D Only applies where the Academy has an X
SEN unit or Resourced Provision

2.E Only applies where there was a X
predecessor independent school

2.E.1 Only applies to free Schools with nursery X
provision

2.G Clause does not apply to free schools X
(unless there was a predecessor
independent school), or new provision
academies

2.M Clause applies only to academies and free X
schools designated with a religious
character

2.N Clause applies only to academies that were X
formerly wholly selective grammar schools

2.0 Clause applies only to academies that were X
formerly partially selective grammar schools

2.P.1 Clause only applies to free schools or X
academy converter schools where there
was a predecessor maintained school

2.T Clause applies to free schools and new X
provision academies designated with a
religious character

2.W Clause only applies where the Academy is X

designated with a religious character but
was not previously a VC school or
foundation school designated with a
religious character (in which case use
clause 2.Y instead). Also use 2.W where an
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Clause No.

Descriptor

Applied

Not used

academy was previously a VC school but
has gone through a significant change
process to adopt VA characteristics in
parallel with converting to an academy

2.X

Clause only applies where the Academy has
not been designated with a religious
character

2.Y

Clause only applies where an academy was
previously a VC school or foundation school
designated with a religious character and
should be used instead of clause 2.W.
Where an academy was previously a VC
school but has gone through a significant
change process to adopt VA characteristics
in parallel with converting to an academy,
use clause 2.W instead.

2.Yc)

Sub-clause applies if the Academy is
designated with a denominational religious
character — CE etc. rather than ‘Christian’

3.A-3.F

Option 1 applies to converter and sponsored
academies: if used delete option 2

3.A-3.F

Option 2 applies to free schools and new
provision academies: if used delete option 1

3.H

Clause relating to Start-up only applies in
some cases (does not apply to academy
converters)

3.1.1

Only applies to Free schools with nursery
provision

3.J

Clause only applies to full sponsored and
intermediate sponsored academies with
approved Academy Action Plans

3.K

Clause does not apply to free schools
(unless there was a predecessor
independent school), or new provision
academies

5.G.1

Clause applies only to a boarding
academy/free school.
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Clause No. | Descriptor Applied | Not used

5.1 Clause only applies to sponsored X
academies

5.K Clause applies to free schools and may be X
applied to new provision academies

5.L Clause applies to free schools and may be X
applied to new provision academies

5.M Clause applies to free schools and may be X
applied to new provision academies

5.N Clause applies to free schools and may be X
applied to new provision academies

5.0 Clause applies to free schools and may be X
applied to new provision academies

6.H Clause only applies to schools which are X

designated with a Church of England or
Roman Catholic character
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1. ESTABLISHING THE ACADEMY

1.A This Agreement made between the Secretary of State for Education and
INVICTUS EDUCATION TRUST is supplemental to the master funding
agreement made between the same parties and dated 25 August 2021 (the

“Master Agreement”).
Definitions and interpretation

1.B  Except as expressly provided in this Agreement words and expressions
defined in the Master Agreement will have those same meanings in this

Agreement.

1.C The following capitalised words and expressions will have the following

meanings:
“The Academy” means the KINVER HIGH SCHOOL AND SIXTH FORM.

“Coasting” has the meaning given by regulations under subsection (3) of section
60B of the Education and Inspections Act 2006 in relation to a school to which that

section applies.

“Guidance” means guidance issued by or on behalf of the Secretary of State, as
amended from time to time.

“SEN” means special educational needs and has the meaning set out in sections
20(1) and 21(2) of the Children and Families Act 2014.

“Termination Notice” means a notice sent by the Secretary of State to the Academy

Trust, terminating this Agreement on the date specified in the notice.

“Termination Warning Notice” means a notice sent by the Secretary of State to the

Academy Trust, stating his intention to terminate this Agreement.

1.0 The Interpretation Act 1978 applies to this Agreement as it applies to an Act of

Parliament.

1.E Reference in this Agreement to clauses and annexes will, unless otherwise

stated, be to clauses and annexes to this Agreement.
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The Academy

1.F The Academy is a mainstream Academy as defined in clause 1.4 of the

Master Agreement.

1.G The Academy Trust will establish and maintain the Academy in accordance

with the Master Agreement and this Agreement.
1.H The Academy Trust opened the Academy on 1 March 2015.

1.1 Not used.

2. RUNNING OF THE ACADEMY

Teachers and staff

2.A  Subject to clause 2.A.2 and Annex A of this Agreement and section 67 of the
Children and Families Act 2014, the Academy Trust may, in accordance with
any relevant Guidance, employ anyone it believes is suitably qualified or is
otherwise eligible to plan and prepare lessons and courses for pupils, teach
pupils, and assess and report on pupils’ development, progress and

attainment.

2.A.1 Not used.

2.A.2 The Academy Trust must designate a staff member at the Academy as
responsible for promoting the educational achievement of registered pupils at
the Academy who are being looked after by a la, or are no longer looked after
by a la because of an adoption, special guardianship or child arrangements
order, or because they have been adopted from ‘state care’ outside England
and Wales, and in doing so must comply with the law, regulations and
Guidance that apply to maintained schools. The Academy Trust must ensure
the designated person undertakes appropriate training and has regard to any

Guidance.
Pupils

2.B  The planned capacity of the Academy is 689 and the age range is 11 to 18,
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including a sixth form of 59 places. For the avoidance of doubt,
notwithstanding that an individual applicant’s age might be outside the
specified age range of the Academy, the Academy is not prevented from
considering an application made by the child’s Parent(s) in order to comply
with the relevant paragraph of the Schools Admissions Code (‘Admission of
children outside their normal age group’), to request that the child be admitted
to the school outside of the child’'s normal age group. Where such a request is
agreed, the child should be educated in an existing year group. The Academy

will be an all ability inclusive mixed sex school.

SEN Unit or Resourced Provision

2.C  Not used.

2.D  Not used.

Charging

2.E  Not Used.

Admissions

2.F  Subject to clauses 2.L and 2.M the Academy Trust will act in accordance with,
and will ensure that its Independent Appeal Panel is trained to act in
accordance with, the School Admissions Code and School Admission
Appeals Code published by the Department for Education (the “Codes”) and
all relevant admissions law as they apply to foundation and voluntary aided
schools, and with equalities law. Reference in the Codes or legislation to
“admission authorities” will be deemed to be references to the Academy Trust.

2.G  Pupils on roll in a Predecessor School which was a maintained or
independent school will transfer automatically to the Academy on opening. All
children already offered a place at that Predecessor School must be admitted
to the Academy.

2.H The Academy Trust must participate in the local Fair Access Protocol. The

Academy Trust must participate in the coordinated admission arrangements
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2.1

2.J

2.K

2.L

2.M

2.N

2.0

2.P

operated by the LA in whose area the Academy is situated. If the Academy is
a free school, the Academy Trust is not required to participate in coordination

for its first intake of pupils.

Not used.

Not used.

Not used.

The Secretary of State may:

a) direct the Academy Trust to admit a named pupil to the Academy:

I following an application from a LA including complying with a
school attendance order as defined in section 437 of the
Education Act 1996. Before doing so the Secretary of State will

consult the Academy Trust; or

ii.  where in relation to a specific child or children the Academy Trust
has failed to act in accordance with the Codes or this Agreement

or has otherwise acted unlawfully; or

b) direct the Academy Trust to amend its admission arrangements where
they do not comply with the Codes or this Agreement, or are otherwise
unlawful.

Not used.
Not used.
Not used.

The Academy Trust must make arrangements to ensure an independent
appeals panel is established for the Academy and its clerk and members are
trained to act in accordance with the Codes. The Academy Trust must ensure
that parents and ‘relevant children’ (as described in the Codes) are informed
of their right to appeal to an Independent Appeal Panel if they are dissatisfied
with an admission decision of the Academy Trust. The arrangements for
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appeals must comply with the Codes as they apply to foundation and
voluntary aided schools. The determination of the Independent Appeal Panel

is binding on all parties.

2.P.1 The Academy Trust will treat any decision of an Independent Appeal Panel
constituted further to arrangements made by the admission authority of a
Predecessor School under section 94 of the School Standards and
Framework Act 1998 as binding on the Academy Trust, as though the

Academy Trust had made the decision subject to the appeal.

2.Q Subject to clause 2.R, the meaning of “relevant area” for the purposes of
consultation requirements in relation to admission arrangements is that
determined by the relevant LA for maintained schools in the area in
accordance with the Education (Relevant Areas for Consultation on

Admission Arrangements) Regulations 1999.

2.R If the Academy does not consider the relevant area determined by the LA for
the maintained schools in the area to be appropriate, it must apply to the
Secretary of State by 1 August before the academic year in question for a
determination of the appropriate relevant area for the Academy, setting out
the reasons for this view. The Secretary of State will consult the Academy
Trust and the LA in whose area the Academy is situated in reaching a

decision.

2.S The Office of the Schools Adjudicator (“OSA”) will consider objections to the
Academy’s admission arrangements (except objections against any agreed
derogations from the provisions of the Codes specified in this Agreement,
over which it has no jurisdiction). The Academy Trust must therefore make it
clear, when determining the Academy’s admission arrangements, that
objections should be submitted to the OSA. The OSA’s determination of an
objection is binding on the Academy and the Academy Trust must make
appropriate changes to its admission arrangements to give effect to the
Adjudicator’s decision within two months of the decision (or by 28 February
following the decision, whichever is sooner), unless an alternative timescale is

specified by the Adjudicator.
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2.T  Not used.

Curriculum

2.U The Academy Trust must provide for the teaching of religious education and a
daily act of collective worship at the Academy.

2.V The Academy Trust must comply with section 71(1)-(6) and (8) of the School
Standards and Framework Act 1998 as if the Academy were a community,
foundation or voluntary school, and as if references to “religious education”
and “religious worship” in that section were references to the religious
education and religious worship provided by the Academy in accordance with
clause 2.X.

2.W  Not used.

2.X  Subject to clause 2.V, where the Academy has not been designated with a
religious character (in accordance with section 124B of the School
Standards and Framework Act 1998 or further to section 6(8) of the
Academies Act 2010):

a) provision must be made for religious education to be given to all pupils
at the Academy in accordance with the requirements for agreed
syllabuses in section 375(3) of the Education Act 1996 and paragraph
2(5) of Schedule 19 to the School Standards and Framework Act 1998;

b) the Academy must comply with section 70(1) of, and Schedule 20 to,
the School Standards and Framework Act 1998 as if it were a
community school or foundation school without a religious character,
except that paragraph 4 of that Schedule does not apply. The
Academy may apply to the Secretary of State for consent to be relieved
of the requirement imposed by paragraph 3(2) of that Schedule.

2.Y  Not used.

2.Z The Academy Trust must comply with paragraph 2A of the Schedule to The

Education (Independent School Standards) Regulations 2014 in relation to the

Mainstream Supplemental FA December 2020 (v7) page 13



provision of Relationships Education, Relationships and Sex Education and
Health Education.

2.AA The Academy Trust must prevent political indoctrination, and secure the

3.

balanced treatment of political issues, in line with the requirements for
maintained schools set out in the Education Act 1996, and have regard to any
Guidance.

GRANT FUNDING

Calculation of GAG

3A-3D Not used.

3.E

3.F

3.G

The Secretary of State will calculate GAG based on the pupil count at the
Academy. In order to calculate GAG for the Academy Financial Year in which
the Academy opens, the pupil count will be determined on the same basis as
that used by the relevant LA for determining the budget of the maintained

Predecessor School.

For Academy Financial Years after that referred to in clause 3.E, the basis of

the pupil count for determining GAG will be:

a) for pupils in Year 11 and below, the Schools Census which is used to
fund maintained schools for the financial year overlapping with the

Academy Financial Year in question; and

b) for pupils in Year 12 and above, the formula which is in use at the time

for maintained schools.

The Secretary of State may, at his discretion, adjust the basis of the pupil
count to take account of any diseconomies of scale which may affect the
Academy if it is operating below the planned capacity in clause 2.B. If such an
adjustment is made in any Academy Financial Year, this will not change the
basis of the pupil count for calculating the following Academy Financial Year’s
GAG. If the Secretary of State has indicated that additional grant may be

payable in such circumstances, the Academy Trust will bid for this additional
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grant based on need and providing appropriate supporting evidence. The
Secretary of State may accept or refuse the bid at his discretion.

3.H Not used.

3.1 The Secretary of State recognises that if a Termination Notice or a
Termination Warning Notice is served, or the Master Agreement is otherwise
terminated, the intake of new pupils during the notice period may decline and
therefore payments based on the number of pupils attending the Academy
may be insufficient to meet the Academy’s needs. In these circumstances the
Secretary of State may pay a larger GAG in the notice period, to enable the

Academy to operate effectively.
Other relevant funding
3.J  Not used.

3.K  The Secretary of State may pay the Academy Trust’s costs in connection with
the transfer of employees from a Predecessor School under the Transfer of
Undertakings (Protection of Employment) Regulations 2006. Such payment
will be agreed on a case-by-case basis. The Academy Trust must not budget
for such a payment unless the Secretary of State confirms in writing that it will
be paid.

Carrying forward of funds

3.L  Any additional grant made in accordance with clause 3.1, for a period after the
Secretary of State has served a Termination Notice or a Termination Warning
Notice under this Agreement, or otherwise terminates the Master Agreement,
may be carried forward without limitation or deduction until the circumstances

set out in clause 3.1 cease to apply or the Academy closes.
4. LAND

“Land” means the land at Kinver High School and Sixth Form, Enville Road, Kinver,
West Midlands, DY7 6AA, being the land registered with title number SF500794 and
demised by the Lease.
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“Lease” means the lease, any subsequent variations to the lease or other
occupational agreement between the Academy Trust and a third party (the
“Landlord”) under which the Academy Trust derives title to the Land.

“Property Notice” means any order, notice, proposal, demand or other requirement
issued by any competent authority (including the Landlord) which materially affects
the Academy Trust’s ability to use the Land for the purposes of the Academy or any
correspondence that affects the extent of the Land.

Restrictions on Land transfer

4.A The Academy Trust must:

a)

b)

d)

within 28 days of the signing of this Agreement in circumstances where
the Land is transferred to the Academy Trust prior to the date of this
Agreement, or otherwise within 28 days of the transfer of the Land to
the Academy Trust, apply to the Land Registry using Form RX1 for the
following restriction (the “Restriction”) to be entered in the

proprietorship register for the Land:

No disposition of the registered estate by the proprietor of the
registered estate, or by the proprietor of any registered charge, not
being a charge registered before the entry of this restriction, is to be
registered without a written consent signed by the Secretary of State for
Education, of Sanctuary Buildings, Great Smith Street, London SW1P
3BT;

take any further steps reasonably required to ensure that the

Restriction is entered on the proprietorship register;

promptly confirm to the Secretary of State when the Restriction has

been registered,;

if it has not registered the Restriction, permit the Secretary of State to

do so in its place; and

not, without the Secretary of State’s consent, apply to disapply, modify,
cancel or remove the Restriction, whether by itself, a holding company,
a subsidiary company, or a receiver, administrator or liquidator acting in

the name of the Academy Trust.

Obligations of the Academy Trust
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4.B The Academy Trust must keep the Land clean and tidy and make good any
damage or deterioration to the Land. The Academy Trust must not do
anything to lessen the value or marketability of the Land without the Secretary

of State’s consent.

4.C The Academy Trust must comply with the Lease and promptly enforce its

rights against the Landlord.
4.D The Academy Trust must not, without the Secretary of State’s consent:

a) terminate, vary, surrender, renew, dispose of or agree any revised rent

under the Lease;
b) grant any consent or licence; or
C) create or allow any encumbrance; or
d) part with or share possession or occupation; or
e) enter into any onerous or restrictive obligations,

in respect of all or part of the Land provided that the Academy Trust may grant
a licence or share occupation of part of the Land with a proprietor or proposed
proprietor of an academy or a body or individual providing services or facilities
which are within the uses permitted by the Lease and where no relationship of
landlord and tenant arises as a result of such occupation.

Option

4.E The Academy Trust grants and the Secretary of State accepts an option (the
“Option”) to acquire the Land at nil consideration. The Secretary of State may

exercise the Option in writing:
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d)

if this Agreement is terminated for any reason,;
at any time on or after the issue of a Termination Notice; or

if, under clause 4.K, the Academy Trust and the Secretary of State agree
that part of the Land should be demised or subleased to another
academy trust;

if, under clause 4.M, the Academy Trust cannot use all or part of the
Land as the permanent site of the Academy.

4.E.1 If the Option is exercised, completion will take place

a)

b)

28 days after the exercise date where a Termination Notice has not
been issued; or

where a Termination Notice has been issued, the date specified in the
Termination Notice as to when this Agreement shall terminate

and in either case in accordance with the Law Society’s Standard Conditions
of Sale for Commercial Property in force at that date.

Option notice

4.F The Academy Trust:

a)

b)

d)

must, within 14 days after acquiring the Land or, if later, after signing
this Agreement, apply to the Land Registry on Form AN1 (including a
copy of this Agreement) for a notice of the Option (the “Option Notice”)
to be entered in the register, taking any further steps required to have
the Option Notice registered and promptly confirming to the Secretary

of State when this has been done;

if it has not registered the Option Notice, agrees that the Secretary of

State may apply to register it using Form UN1;

must not, without the Secretary of State’s consent, apply to disapply,
modify or remove the Option Notice, whether by itself, a holding
company, a subsidiary company, or a receiver, administrator or

liquidator acting in the name of the Academy Trust, and

must, in the case of previously unregistered land, within 14 days after
acquiring the Land or, if later, after signing this Agreement, apply to

register a Class C(iv) land charge in the Land Charges Registry, and
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send the Secretary of State a copy of the relevant entry within 7 days
after the registration has been completed. If the Secretary of State
considers that the Academy Trust has not complied with this clause, he

may apply to secure the registration.

Property notices

4.G

If the Academy Trust receives a Property Notice, it must:

a) send a copy of it to the Secretary of State within 14 days, stating how

the Academy Trust intends to respond to it;

b) promptly give the Secretary of State all the information he asks for

about it;

C) allow the Secretary of State to take all necessary action, with or instead

of the Academy Trust, to comply with it, and

d) use its best endeavours to help the Secretary of State in connection
with it.

Breach of Lease

4.H

4.

If the Academy Trust is, or if it is reasonably foreseeable that it will be, in
material breach of the Lease, the Academy Trust must immediately give
written notice to the Secretary of State stating what the breach is and what
action the Academy Trust has taken or proposes to take to remedly it,

including timescales where appropriate.

After notifying the Secretary of State under clause 4.H, the Academy Trust

must:

a) promptly give the Secretary of State all the information he asks for

about the breach;

b) allow the Secretary of State to take all necessary action, with or instead
of the Academy Trust, to remedy or prevent the breach, and

C) use its best endeavours to help the Secretary of State to remedy or
prevent the breach.
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Sharing the Land

4.

4.K

4.L

Where:

a) the Secretary of State identifies basic or parental need for additional

places in the area in which the Academy is situated; and

b) the Secretary of State then considers that not all the Land is needed for

the operation of the Academy at planned capacity,

the Secretary of State must consult with the Academy Trust to determine
whether part of the Land could be demised or sublet to another academy
trust, as the Secretary of State considers appropriate, for the purpose of that
academy trust establishing and maintaining an educational institution on the
Land.

To the extent the Academy Trust and the Secretary of State agree to part of
the Land being demised or sublet in accordance with clause 4.J, the Academy
Trust must use its best endeavours to procure either the approval of the
Landlord or any necessary amendments to the Lease in order to enable it to
share occupation of the Land with the incoming academy trust and to provide
the incoming academy trust with security of occupancy over the Land
occupied by it, and shall enter into any legal arrangements which the
Secretary of State requires for this purpose. The Secretary of State shall meet
the necessary and reasonable legal costs incurred by the Academy Trust in

connection with entering into any such arrangements under this clause.

For the purposes of clause 4.J:

a) a basic need will arise when the forecast demand for pupil places in
the area where the Academy is situated is greater than the existing

capacity to provide them;

b) a parental need will arise when the Department for Education is

actually aware of an additional demand for pupil places in the area
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4.M

4.N

5.

where the Academy is situated, following representations from parents
in that area; and

C) planned capacity has the meaning given in clause 2.B.

If the Academy Trust cannot use all or part of the Land as the permanent site
of the Academy but the Secretary of State agrees not to terminate this
Agreement on that basis, the Secretary of State may notify the Academy
Trust that he intends to exercise the Option to transfer the Land for nil

consideration to himself or his nominee.

On or following the issue of a Termination Notice, the Secretary of State may
give notice that he intends to exercise his rights under clause 4.E. Any such
notice is without prejudice to his right to exercise any other rights available to

him.

TERMINATION

Termination by either party

5.A

Either party may give at least seven Academy Financial Years’ notice to
terminate this Agreement. Such termination would take effect on 31 August of

the relevant year.

Termination Warning Notice

5.B

The Secretary of State may serve a Termination Warning Notice where he
considers that:

a) the Academy Trust has breached the provisions of this Agreement or

the Master Agreement; or

b) the standards of performance of pupils at the Academy are
unacceptably low; or

C) there has been a serious breakdown in the way the Academy is

managed or governed; or

d) the safety of pupils or staff is threatened, including due to breakdown of
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5.C

5.D

5.E

discipline; or

e) the Academy is Coasting provided he has notified the Academy Trust

that it is Coasting.

A Termination Warning Notice served under clause 5.B will specify:
a) the action the Academy Trust must take;
b) the date by which the action must be completed; and

C) the date by which the Academy Trust must make any representations,
or confirm that it agrees to undertake the specified action.

The Secretary of State will consider any representations from the Academy
Trust which he receives by the date specified in the Termination Warning
Notice. The Secretary of State may amend the Termination Warning Notice to
specify further action which the Academy Trust must take, and the date by

which it must be completed.

If the Secretary of State considers that the Academy Trust has not responded
to the Termination Warning Notice as specified under clause 5.C(c), or has
not completed the action required in the Termination Warning Notice as
specified under clauses 5.C(a) and (b) (and any further action specified under

clause 5.D) he may serve a Termination Notice.

Termination by the Secretary of State after inspection

5.F

5.G

If the Chief Inspector gives notice to the Academy Trust that:

a) special measures are required to be taken in relation to the Academy;

or
b) the Academy requires significant improvement

the Secretary of State may serve a Termination Warning Notice, specifying

the date by which the Academy Trust must make any representations.

In deciding whether to give notice of his intention to terminate under clause
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5.G.1

5.H

5.

5.F, the Secretary of State will have due regard to the overall performance of
the Academy Trust.

Not used.

If the Secretary of State has served a Termination Warning Notice under

clause 5.F and:

a) has not received any representations from the Academy Trust by the
date specified in the notice; or

b) having considered the representations made by the Academy Trust

remains satisfied that this Agreement should be terminated;
he may serve a Termination Notice.

Not used.

Termination by the Secretary of State

5.J

5.K

5.L

5.M

5.N

5.0

If the Secretary of State has determined that the Academy will be removed
from the Register of Independent Schools and no appeal against that

determination is pending, he may serve a Termination Notice.
Not used.
Not used.
Not used.
Not used.

Not used.

Funding and admission during notice period

5.P

If the Secretary of State serves a Termination Notice under clause 5.A, the
Academy Trust may continue during the notice period to admit pupils to the
Academy, and to receive GAG and EAG, in accordance with this Agreement.
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5.Q

If the Secretary of State serves a Termination Warning Notice or a
Termination Notice otherwise than under clause 5.A, the Academy Trust may
continue during the notice period to admit pupils to the Academy (unless the
Secretary of State specifies otherwise), and to receive GAG and EAG, in

accordance with this Agreement.

Notice of intention to terminate by Academy Trust

5.R

5.S

S5.T

The Secretary of State will, before the start of each Academy Financial Year,
provide the Academy Trust with a final funding allocation indicating the level
of GAG and EAG to be provided in the next Academy Financial Year (the
“Funding Allocation”).

If the Academy Trust is of the opinion that, after receipt of the Funding
Allocation for the next Academy Financial Year (the “Critical Year”) and after
taking into account all other resources likely to be available to the Academy,
including other funds that are likely to be available to the Academy from other
academies operated by the Academy Trust (“All Other Resources”), it is
likely that the cost of running the Academy during the Critical Year would
cause the Academy Trust to become insolvent (and for this reason only) then
the Academy Trust may give written notice of its intention to terminate this
Agreement on 31 August before the Critical Year.

Any notice given by the Academy Trust under clause 5.S must be provided to
the Secretary of State within six weeks of the Secretary of State issuing the
Funding Allocation. The notice given by the Academy Trust under clause 5.S

must specify:

a) the grounds upon which the Academy Trust’s opinion is based,

including:
I. evidence of those grounds;

ii.  any professional accounting advice the Academy Trust has

received;

iii. adetailed statement of steps which the Academy Trust proposes
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5.U

5.V

5.W

5.X

to take to ensure that the running costs of the Academy are
reduced such that costs are less than the Funding Allocation and
All Other Resources, and the period of time within which such

steps will be taken; and

b) the shortfall in the Critical Year between the Funding Allocation and All
Other Resources expected to be available to the Academy Trust to run

the Academy and the projected expenditure on the Academy; and

C) a detailed budget of income and expenditure for the Academy during
the Critical Year (the “Projected Budget”).

Both parties will use their best endeavours to agree whether or not the cost of
running the Academy during the Critical Year would cause the Academy Trust
to become insolvent. Both parties recognise that they will need to engage in a
constructive dialogue at the time about how best to provide education for the
pupils at the Academy and use their best endeavours to agree a practical

solution to the problem.

If no agreement is reached by 30 April (or another date if agreed between the
parties) as to whether the cost of running the Academy during the Ciritical
Year would cause the Academy Trust to become insolvent, then that question
will be referred to an independent expert (the “Expert”) for resolution. The
Expert’s determination will be final and binding on both parties. The Expert will
be requested to specify in his determination the amount of the shortfall in
funding (the “Shortfall”).

The Expert will be an insolvency practitioner with significant professional
experience of educational institutions or academies. If the parties fail to agree
upon the appointment of the Expert then the Expert will be appointed by the
President of the Institute of Chartered Accountants in England and Wales.
The Expert’s fees will be borne equally between the parties.

The Expert will be required in reaching his determination to take account of
advice from an educational specialist who is professionally familiar with the

issues arising from the budget management of schools. If the parties fail to
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5.Y

agree upon the appointment of the educational specialist then the educational
specialist will be appointed by the Chairman of the Specialist Schools and
Academies Trust (or any successor or equivalent body). The educational

specialist’s fees will be borne equally between the parties.

If the Expert determines that the cost of running the Academy during the
Critical Year would cause the Academy Trust to become insolvent, and the
Secretary of State will not have agreed to provide sufficient additional funding
to cover the Shortfall, then the Academy Trust will be entitled to terminate this
Agreement, by notice expiring on 31 August before the Critical Year. Any
such notice will be given within 21 days after (a) the Expert’'s determination
will have been given to the parties or (b), if later, the Secretary of State will
have given written notice of his refusal to provide sufficient additional funding

for the Academy to cover the Shortfall.

Effect of termination

5.2

5.AA

5.BB

5.CC

If this Agreement is terminated, the Academy will cease to be an Academy

within the meaning of sections 1 and 1A of the Academies Act 2010.

Subject to clauses 5.BB and 5.CC, if the Secretary of State terminates this
Agreement under clause 5.A, he will indemnify the Academy Trust. If the
Secretary of State terminates this Agreement otherwise than under clause

5.A, he may at his discretion indemnify or compensate the Academy Trust.

The amount of any such indemnity or compensation will be determined by the
Secretary of State, having regard to representations made to him by the
Academy Trust, and will be paid as and when the Secretary of State

considers appropriate.

The categories of expenditure incurred by the Academy Trust in consequence
of termination, for which the Secretary of State may indemnify the Academy
Trust under clauses 5.AA, may include:

a) staff compensation and redundancy payments;

b) compensation payments in respect of broken contracts;
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C) expenses of disposing of assets or adapting them for other purposes;
d) legal and other professional fees; and
e) dissolution expenses.

5.DD If this Agreement is terminated, and the Academy Trust owns capital assets
which have been partly or wholly funded by HM Government, the Academy
Trust must, as soon as possible after the termination date:

a) transfer a proportion of those capital assets, equal to the proportion of
the original financial contribution made by HM Government, to a

nominee of the Secretary of State to use for educational purposes; or

b) if the Secretary of State directs that a transfer under clause 5.DD(a) is
not required, pay to the Secretary of State at the termination date (or,
by agreement with the Secretary of State, at the date of their
subsequent disposal) a sum equivalent to the proportion of the original

financial contribution made by HM Government.
5.EE The Secretary of State may:

a) waive all or part of the repayment due under sub-clause 5.DD(b) if the
Academy Trust obtains his permission to invest the sale proceeds for
its charitable purposes; or

b) direct the Academy Trust to pay all or part of the sale proceeds to the

relevant LA.

6. OTHER CONTRACTUAL ARRANGEMENTS

Annexes

6.A  Any annexes to this Agreement form part of and are incorporated into this
Agreement.

The Master Agreement

6.B  Except as expressly provided in this Agreement, all provisions of the Master
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Agreement have full force and effect.

General

6.C

6.D

6.E

6.F

6.G

6.H

The Academy Trust cannot assign this Agreement.

Failure to exercise, or a delay in exercising, any right or remedy of the
Secretary of State under this Agreement (including the right to terminate this
Agreement), or a single or partial exercise of such a right or remedy, is not a
waiver of, and does not prevent or restrict any initial or further exercise of, that

or any other right or remedy.

Termination of this Agreement will not affect the accrued rights, remedies,
obligations or liabilities of the parties existing at termination.

This Agreement may be executed in any number of counterparts, each of
which when executed and delivered shall constitute a duplicate original, but all

of which will together constitute the same agreement.

This Agreement and any dispute or claim arising out of or in connection with it
or its subject matter or formation (including non-contractual disputes or
claims) shall be governed by and construed in accordance with the law of
England and Wales, and submitted to the exclusive jurisdiction of the courts of
England and Wales.

Not used.

Information Sharing with Local Authorities — Statutory Responsibilities

6.1

The Academy Trust must provide:

a) the name, address and date of birth of the pupil or student;
b) the name and address of a parent of the pupil or student;

c) information in the institution's possession about the pupil or student
(except if the pupil or student concerned (in the case of a pupil or student
who has attained the age of 16) or a parent of the pupil or student

concerned (in the case of a pupil or student who has not attained the age
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of 16) has instructed the Academy Trust not to provide information of that
kind);
upon request under section 14 of the Education and Skills Act 2008 from a

local authority (for the purpose of enabling or assisting it to exercise its
functions under Part 1 of that Act); or

upon request under section 72 of that Act from a body providing services
under sections 68 or 70(1)(b) of the Act (for the purposes of providing such
services).
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ANNEXES

Annex A

ADMISSION OF CHILDREN AND YOUNG PEOPLE WITH EDUCATION, HEALTH
AND CARE PLANS

“EHC Plan” means an education, health and care plan made under section 37 of the
Children and Families Act 2014.

The Children and Families Act 2014 imposes duties directly on Academies in respect
of pupils with SEN, including the admission of pupils with EHC plans. If an Academy
Trust considers that a LA should not have named the Academy in an EHC plan, it may
ask the Secretary of State to determine whether the LA has acted unreasonably, and
to make an order directing the LA to reconsider. The Academy Trust must admit the
pupil if such a determination is pending. The Secretary of State’s determination as to
whether the LA acted unreasonably will be final, subject to any right of appeal which a
pupil (who is over compulsory school age) or parent of the pupil may have to the First-
tier Tribunal (Special Educational Needs and Disability) or the Upper Tribunal

Administrative Appeals Chamber.
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SUMMARY SHEET

Information about the Academy:

Name of Academy Trust

Invictus Education Trust

Company number

09284368

Date of Master Funding Agreement

25 August 2021

Name of Academy

The Crestwood School

Opening date

1 March 2015

Type of academy (indicate whether
academy or free school)

Mainstream Academy

Religious designation

N/A

Wholly or partly selective

N/A

Name of predecessor school (where
applicable)

The Crestwood School

Capacity number (of statutory school
age places)

(if the Academy has a nursery
provision, please provide a breakdown
of capacity for nursery pupils and
statutory school age places)

1050

Age range (including nursery
provision where the nursery is part of
the school)

11-16

Number of sixth form places

N/A

Number of boarding places

N/A

SEN unit / Resource provision

Hearing Impaired Resource Centre
(12 pupil places); SEN Unit (12 pupil
places)

Land arrangements
(Version 1-8 or other)

Version 2

Academy and title number of Land
(and Temporary Site)

The Crestwood School, Bromley Lane,
Kingswinford, West Midlands, DY6
8QG. Title number MM57797
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Please confirm which clause variations have been applied or marked as ‘Not
used’

Clause No. | Descriptor Applied | Not used

1.1 Only applies to free schools and new X
provision academies

2.A.1 Clause applies where an academy was X
previously a VC or foundation school
designated with a religious character

2.C,2D Only applies where the Academy has an X
SEN unit or Resourced Provision

2.E Only applies where there was a X
predecessor independent school

2E.1 Only applies to free Schools with nursery X
provision
2.G Clause does not apply to free schools X

(unless there was a predecessor
independent school), or new provision

academies

2.M Clause applies only to academies and free X
schools designated with a religious
character

2.N Clause applies only to academies that were X

formerly wholly selective grammar schools

2.0 Clause applies only to academies that were X
formerly partially selective grammar schools

2.P.1 Clause only applies to free schools or X
academy converter schools where there
was a predecessor maintained school

2.T Clause applies to free schools and new X
provision academies designated with a
religious character

2.W Clause only applies where the Academy is X
designated with a religious character but
was not previously a VC school or
foundation school designated with a
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Clause No.

Descriptor

Applied

Not used

religious character (in which case use
clause 2.Y instead). Also use 2.W where an
academy was previously a VC school but
has gone through a significant change
process to adopt VA characteristics in
parallel with converting to an academy

2.X

Clause only applies where the Academy has
not been designated with a religious
character

2.Y

Clause only applies where an academy was
previously a VC school or foundation school
designated with a religious character and
should be used instead of clause 2.W.
Where an academy was previously a VC
school but has gone through a significant
change process to adopt VA characteristics
in parallel with converting to an academy,
use clause 2.W instead.

2.Yc)

Sub-clause applies if the Academy is
designated with a denominational religious
character — CE etc. rather than ‘Christian’

3.A-3.F

Option 1 applies to converter and sponsored
academies: if used delete option 2

3.A-3.F

Option 2 applies to free schools and new
provision academies: if used delete option 1

3.H

Clause relating to Start-up only applies in
some cases (does not apply to academy
converters)

3.1.1

Only applies to Free schools with nursery
provision

3.J

Clause only applies to full sponsored and
intermediate sponsored academies with
approved Academy Action Plans

3.K

Clause does not apply to free schools
(unless there was a predecessor
independent school), or new provision
academies

5.G.1

Clause applies only to a boarding
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designated with a Church of England or
Roman Catholic character

Clause No. | Descriptor Applied | Not used
academy/free school.

5.1 Clause only applies to sponsored X
academies

5K Clause applies to free schools and may be X
applied to new provision academies

5.L Clause applies to free schools and may be X
applied to new provision academies

5.M Clause applies to free schools and may be X
applied to new provision academies

5.N Clause applies to free schools and may be X
applied to new provision academies

5.0 Clause applies to free schools and may be X
applied to new provision academies

6.H Clause only applies to schools which are X
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1. ESTABLISHING THE ACADEMY

1.A This Agreement made between the Secretary of State for Education and
Invictus Education Trust is supplemental to the master funding agreement
made between the same parties and dated 25 August 2021 (the “Master

Agreement”).
Definitions and interpretation

1.B  Except as expressly provided in this Agreement words and expressions
defined in the Master Agreement will have those same meanings in this

Agreement.

1.C The following capitalised words and expressions will have the following

meanings:
“The Academy” means The Crestwood School.

“Coasting” has the meaning given by regulations under subsection (3) of section
60B of the Education and Inspections Act 2006 in relation to a school to which that

section applies.

“Guidance” means guidance issued by or on behalf of the Secretary of State, as
amended from time to time.

“SEN” means special educational needs and has the meaning set out in sections
20(1) and 21(2) of the Children and Families Act 2014.

“Termination Notice” means a notice sent by the Secretary of State to the Academy

Trust, terminating this Agreement on the date specified in the notice.

“Termination Warning Notice” means a notice sent by the Secretary of State to the

Academy Trust, stating his intention to terminate this Agreement.

1.0 The Interpretation Act 1978 applies to this Agreement as it applies to an Act of

Parliament.

1.E Reference in this Agreement to clauses and annexes will, unless otherwise

stated, be to clauses and annexes to this Agreement.
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The Academy

1.F The Academy is a mainstream academy as defined in clause 1.4 of the

Master Agreement.

1.G The Academy Trust will establish and maintain the Academy in accordance

with the Master Agreement and this Agreement.
1.H The Academy Trust opened the Academy on 1 March 2015.

1.1 Not used.

2. RUNNING OF THE ACADEMY

Teachers and staff

2.A  Subject to clause 2.A.2 and Annex A of this Agreement and section 67 of the
Children and Families Act 2014, the Academy Trust may, in accordance with
any relevant Guidance, employ anyone it believes is suitably qualified or is
otherwise eligible to plan and prepare lessons and courses for pupils, teach
pupils, and assess and report on pupils’ development, progress and

attainment.

2.A.1 Not used.

2.A.2 The Academy Trust must designate a staff member at the Academy as
responsible for promoting the educational achievement of registered pupils at
the Academy who are being looked after by a la, or are no longer looked after
by a la because of an adoption, special guardianship or child arrangements
order, or because they have been adopted from ‘state care’ outside England
and Wales, and in doing so must comply with the law, regulations and
Guidance that apply to maintained schools. The Academy Trust must ensure
the designated person undertakes appropriate training and has regard to any

Guidance.
Pupils

2.B  The planned capacity of the Academy is 1050 and the age range is 11 — 16.
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For the avoidance of doubt, notwithstanding that an individual applicant’'s age
might be outside the specified age range of the Academy, the Academy is not
prevented from considering an application made by the child’s Parent(s) in
order to comply with the relevant paragraph of the Schools Admissions Code
(‘Admission of children outside their normal age group’), to request that the
child be admitted to the school outside of the child’s normal age group. Where
such a request is agreed, the child should be educated in an existing year

group. The Academy will be an all ability inclusive mixed sex school.

SEN Unit or Resourced Provision

2.C

2.D

The Academy must operate designated places reserved for pupils with SEN
(SEN Unit or Resourced Provision) with up to 12 planned places for pupils
with Sensory (SPHL) in the age range 11-16 and up to 12 planned places for
needs of young people with emotional based school avoidance, high
functioning ASD and anxiety and trauma triggered emotional and mental

health needs in the age range of 11- 16.

The Secretary of State may at any time determine that the SEN Unit or
Resourced Provision should cease to operate. In making such a

determination, the Secretary of State will:

a) consider the views of the Academy and relevant LAs (in their strategic

role in the commissioning of SEN provision); and

b) consider how his determination will affect the LAs’ ability to secure

suitable SEN provision for children and young people in the area.

Charging

2.E

Not Used.

2.E.1 Not used.

Admissions

2.F

Subject to clauses 2.L and 2.M the Academy Trust will act in accordance with,

and will ensure that its Independent Appeal Panel is trained to act in
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2.G

2.H

2.1

2.J

2.K

2.L

accordance with, the School Admissions Code and School Admission
Appeals Code published by the Department for Education (the “Codes”) and
all relevant admissions law as they apply to foundation and voluntary aided
schools, and with equalities law. Reference in the Codes or legislation to

“admission authorities” will be deemed to be references to the Academy Trust.

Pupils on roll in a Predecessor School which was a maintained or
independent school will transfer automatically to the Academy on opening. All
children already offered a place at that Predecessor School must be admitted

to the Academy.

The Academy Trust must participate in the local Fair Access Protocol. The
Academy Trust must participate in the coordinated admission arrangements
operated by the LA in whose area the Academy is situated. If the Academy is
a free school, the Academy Trust is not required to participate in coordination

for its first intake of pupils.

Not used.

Not used.

Not used.

The Secretary of State may:

a) direct the Academy Trust to admit a named pupil to the Academy:

I following an application from a LA including complying with a
school attendance order as defined in section 437 of the
Education Act 1996. Before doing so the Secretary of State will

consult the Academy Trust; or

ii.  where in relation to a specific child or children the Academy Trust
has failed to act in accordance with the Codes or this Agreement

or has otherwise acted unlawfully; or

b) direct the Academy Trust to amend its admission arrangements where

they do not comply with the Codes or this Agreement, or are otherwise
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unlawful.
2.M  Not used.
2.N  Not used.
2.0 Not used.

2.P  The Academy Trust must make arrangements to ensure an independent
appeals panel is established for the Academy and its clerk and members are
trained to act in accordance with the Codes. The Academy Trust must ensure
that parents and ‘relevant children’ (as described in the Codes) are informed
of their right to appeal to an Independent Appeal Panel if they are dissatisfied
with an admission decision of the Academy Trust. The arrangements for
appeals must comply with the Codes as they apply to foundation and
voluntary aided schools. The determination of the Independent Appeal Panel

is binding on all parties.

2.P.1 The Academy Trust will treat any decision of an Independent Appeal Panel
constituted further to arrangements made by the admission authority of a
Predecessor School under section 94 of the School Standards and
Framework Act 1998 as binding on the Academy Trust, as though the

Academy Trust had made the decision subject to the appeal.

2.Q Subject to clause 2.R, the meaning of “relevant area” for the purposes of
consultation requirements in relation to admission arrangements is that
determined by the relevant LA for maintained schools in the area in
accordance with the Education (Relevant Areas for Consultation on

Admission Arrangements) Regulations 1999.

2.R If the Academy does not consider the relevant area determined by the LA for
the maintained schools in the area to be appropriate, it must apply to the
Secretary of State by 1 August before the academic year in question for a
determination of the appropriate relevant area for the Academy, setting out
the reasons for this view. The Secretary of State will consult the Academy

Trust and the LA in whose area the Academy is situated in reaching a
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2.S

2.T

decision.

The Office of the Schools Adjudicator (“OSA”) will consider objections to the
Academy’s admission arrangements (except objections against any agreed
derogations from the provisions of the Codes specified in this Agreement,
over which it has no jurisdiction). The Academy Trust must therefore make it
clear, when determining the Academy’s admission arrangements, that
objections should be submitted to the OSA. The OSA’s determination of an
objection is binding on the Academy and the Academy Trust must make
appropriate changes to its admission arrangements to give effect to the
Adjudicator’s decision within two months of the decision (or by 28 February
following the decision, whichever is sooner), unless an alternative timescale is

specified by the Adjudicator.

Not used.

Curriculum

2.U

2V

2.W

2.X

The Academy Trust must provide for the teaching of religious education and a

daily act of collective worship at the Academy.

The Academy Trust must comply with section 71(1)-(6) and (8) of the School
Standards and Framework Act 1998 as if the Academy were a community,
foundation or voluntary school, and as if references to “religious education”
and “religious worship” in that section were references to the religious
education and religious worship provided by the Academy in accordance with

clause 2.X.
Not used.

Subject to clause 2.V, where the Academy has not been designated with a
religious character (in accordance with section 124B of the School
Standards and Framework Act 1998 or further to section 6(8) of the
Academies Act 2010):

a) provision must be made for religious education to be given to all pupils

at the Academy in accordance with the requirements for agreed
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2.Y

2.7

2.AA

3.

syllabuses in section 375(3) of the Education Act 1996 and paragraph
2(5) of Schedule 19 to the School Standards and Framework Act 1998;

b) the Academy must comply with section 70(1) of, and Schedule 20 to,
the School Standards and Framework Act 1998 as if it were a
community school or foundation school without a religious character,
except that paragraph 4 of that Schedule does not apply. The
Academy may apply to the Secretary of State for consent to be relieved

of the requirement imposed by paragraph 3(2) of that Schedule.
Not used.

The Academy Trust must comply with paragraph 2A of the Schedule to The
Education (Independent School Standards) Regulations 2014 in relation to the
provision of Relationships Education, Relationships and Sex Education and

Health Education.

The Academy Trust must prevent political indoctrination, and secure the
balanced treatment of political issues, in line with the requirements for
maintained schools set out in the Education Act 1996, and have regard to any

Guidance.

GRANT FUNDING

Calculation of GAG

3A-3D. Not used.

3.E

3.F

The Secretary of State will calculate GAG based on the pupil count at the
Academy. In order to calculate GAG for the Academy Financial Year in which
the Academy opens, the pupil count will be determined on the same basis as
that used by the relevant LA for determining the budget of the maintained
Predecessor School.

For Academy Financial Years after that referred to in clause 3.E, the basis of

the pupil count for determining GAG will be:
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3.G

3.H

3.1

a) for pupils in Year 11 and below, the Schools Census which is used to
fund maintained schools for the financial year overlapping with the

Academy Financial Year in question; and

b) for pupils in Year 12 and above, the formula which is in use at the time

for maintained schools.

The Secretary of State may, at his discretion, adjust the basis of the pupil
count to take account of any diseconomies of scale which may affect the
Academy if it is operating below the planned capacity in clause 2.B. If such an
adjustment is made in any Academy Financial Year, this will not change the
basis of the pupil count for calculating the following Academy Financial Year’s
GAG. If the Secretary of State has indicated that additional grant may be
payable in such circumstances, the Academy Trust will bid for this additional
grant based on need and providing appropriate supporting evidence. The

Secretary of State may accept or refuse the bid at his discretion.
Not used.

The Secretary of State recognises that if a Termination Notice or a
Termination Warning Notice is served, or the Master Agreement is otherwise
terminated, the intake of new pupils during the notice period may decline and
therefore payments based on the number of pupils attending the Academy
may be insufficient to meet the Academy’s needs. In these circumstances the
Secretary of State may pay a larger GAG in the notice period, to enable the

Academy to operate effectively.

3.1.1. Not used.

Other relevant funding

3.J

3.K

Not used.

The Secretary of State may pay the Academy Trust’s costs in connection with
the transfer of employees from a Predecessor School under the Transfer of

Undertakings (Protection of Employment) Regulations 2006. Such payment
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will be agreed on a case-by-case basis. The Academy Trust must not budget
for such a payment unless the Secretary of State confirms in writing that it will

be paid.
Carrying forward of funds

3.L  Any additional grant made in accordance with clause 3.1, for a period after the
Secretary of State has served a Termination Notice or a Termination Warning
Notice under this Agreement, or otherwise terminates the Master Agreement,
may be carried forward without limitation or deduction until the circumstances

set out in clause 3.1 cease to apply or the Academy closes.

4. LAND

“Land” means the land at The Crestwood School, Bromley Lane, Kingswinford, West
Midlands, DY6 8QG, being part of the land registered with title number MM57797
and demised by the Lease.

“Lease” means the lease, any subsequent variations to the lease or other
occupational agreement between the Academy Trust and a third party (the
“Landlord”) under which the Academy Trust derives title to the Land.

“Property Notice” means any order, notice, proposal, demand or other requirement
issued by any competent authority (including the Landlord) which materially affects
the Academy Trust’s ability to use the Land for the purposes of the Academy or any
correspondence that affects the extent of the Land.

Restrictions on Land transfer

4.A The Academy Trust must:

a) within 28 days of the signing of this Agreement in circumstances where
the Land is transferred to the Academy Trust prior to the date of this
Agreement, or otherwise within 28 days of the transfer of the Land to
the Academy Trust, apply to the Land Registry using Form RX1 for the
following restriction (the “Restriction”) to be entered in the

proprietorship register for the Land:
No disposition of the registered estate by the proprietor of the

registered estate, or by the proprietor of any registered charge, not
being a charge registered before the entry of this restriction, is to be
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registered without a written consent signed by the Secretary of State for
Education, of Sanctuary Buildings, Great Smith Street, London SW1P
3BT,

b) take any further steps reasonably required to ensure that the

Restriction is entered on the proprietorship register;

C) promptly confirm to the Secretary of State when the Restriction has

been registered,;

d) if it has not registered the Restriction, permit the Secretary of State to

do so in its place; and

e) not, without the Secretary of State’s consent, apply to disapply, modify,
cancel or remove the Restriction, whether by itself, a holding company,
a subsidiary company, or a receiver, administrator or liquidator acting in

the name of the Academy Trust.

Obligations of the Academy Trust

4.B The Academy Trust must keep the Land clean and tidy and make good any
damage or deterioration to the Land. The Academy Trust must not do
anything to lessen the value or marketability of the Land without the Secretary

of State’s consent.

4.C The Academy Trust must comply with the Lease and promptly enforce its

rights against the Landlord.
4.D The Academy Trust must not, without the Secretary of State’s consent:

a) terminate, vary, surrender, renew, dispose of or agree any revised rent

under the Lease;
b) grant any consent or licence; or
C) create or allow any encumbrance; or
d) part with or share possession or occupation; or
e) enter into any onerous or restrictive obligations,

in respect of all or part of the Land provided that the Academy Trust may grant
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a licence or share occupation of part of the Land with a proprietor or proposed
proprietor of an academy or a body or individual providing services or facilities

which are within the uses permitted by the Lease and where no relationship of

landlord and tenant arises as a result of such occupation.

Option

4.E

4E.1

The Academy Trust grants and the Secretary of State accepts an option (the
“Option”) to acquire the Land at nil consideration. The Secretary of State may
exercise the Option in writing:

a) if this Agreement is terminated for any reason;

b) atany time on or after the issue of a Termination Notice; or

c) if, under clause 4.K, the Academy Trust and the Secretary of State agree
that part of the Land should be demised or subleased to another
academy trust;

d) if, under clause 4.M, the Academy Trust cannot use all or part of the
Land as the permanent site of the Academy.

If the Option is exercised, completion will take place

a) 28 days after the exercise date where a Termination Notice has not
been issued; or

b) where a Termination Notice has been issued, the date specified in the
Termination Notice as to when this Agreement shall terminate

and in either case in accordance with the Law Society’s Standard Conditions
of Sale for Commercial Property in force at that date.

Option notice

4.F

Mainst

The Academy Trust:

a) must, within 14 days after acquiring the Land or, if later, after signing
this Agreement, apply to the Land Registry on Form AN1 (including a
copy of this Agreement) for a notice of the Option (the “Option Notice”)
to be entered in the register, taking any further steps required to have
the Option Notice registered and promptly confirming to the Secretary
of State when this has been done;
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b)

d)

if it has not registered the Option Notice, agrees that the Secretary of
State may apply to register it using Form UN1;

must not, without the Secretary of State’s consent, apply to disapply,
modify or remove the Option Notice, whether by itself, a holding
company, a subsidiary company, or a receiver, administrator or

liquidator acting in the name of the Academy Trust, and

must, in the case of previously unregistered land, within 14 days after
acquiring the Land or, if later, after signing this Agreement, apply to
register a Class C(iv) land charge in the Land Charges Registry, and
send the Secretary of State a copy of the relevant entry within 7 days
after the registration has been completed. If the Secretary of State
considers that the Academy Trust has not complied with this clause, he

may apply to secure the registration.

Property notices

4.G

If the Academy Trust receives a Property Notice, it must:

a)

b)

d)

send a copy of it to the Secretary of State within 14 days, stating how

the Academy Trust intends to respond to it;

promptly give the Secretary of State all the information he asks for
about it;

allow the Secretary of State to take all necessary action, with or instead

of the Academy Trust, to comply with it, and

use its best endeavours to help the Secretary of State in connection
with it.

Breach of Lease

4.H

If the Academy Trust is, or if it is reasonably foreseeable that it will be, in

material breach of the Lease, the Academy Trust must immediately give

written notice to the Secretary of State stating what the breach is and what

action the Academy Trust has taken or proposes to take to remedly it,

including timescales where appropriate.
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4.1

After notifying the Secretary of State under clause 4.H, the Academy Trust

must:

a) promptly give the Secretary of State all the information he asks for

about the breach;

b) allow the Secretary of State to take all necessary action, with or instead

of the Academy Trust, to remedy or prevent the breach, and

C) use its best endeavours to help the Secretary of State to remedy or

prevent the breach.

Sharing the Land

4.

4.K

Where:

a) the Secretary of State identifies basic or parental need for additional

places in the area in which the Academy is situated; and

b) the Secretary of State then considers that not all the Land is needed for

the operation of the Academy at planned capacity,

the Secretary of State must consult with the Academy Trust to determine
whether part of the Land could be demised or sublet to another academy
trust, as the Secretary of State considers appropriate, for the purpose of that
academy trust establishing and maintaining an educational institution on the
Land.

To the extent the Academy Trust and the Secretary of State agree to part of
the Land being demised or sublet in accordance with clause 4.J, the Academy
Trust must use its best endeavours to procure either the approval of the
Landlord or any necessary amendments to the Lease in order to enable it to
share occupation of the Land with the incoming academy trust and to provide
the incoming academy trust with security of occupancy over the Land
occupied by it, and shall enter into any legal arrangements which the
Secretary of State requires for this purpose. The Secretary of State shall meet
the necessary and reasonable legal costs incurred by the Academy Trust in

connection with entering into any such arrangements under this clause.
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4.L  For the purposes of clause 4.J:

a) a basic need will arise when the forecast demand for pupil places in
the area where the Academy is situated is greater than the existing

capacity to provide them;

b) a parental need will arise when the Department for Education is
actually aware of an additional demand for pupil places in the area
where the Academy is situated, following representations from parents
in that area; and

C) planned capacity has the meaning given in clause 2.B.

4.M If the Academy Trust cannot use all or part of the Land as the permanent site
of the Academy but the Secretary of State agrees not to terminate this
Agreement on that basis, the Secretary of State may notify the Academy Trust
that he intends to exercise the Option to transfer the Land for nil consideration

to himself or his nominee.

4.N  On or following the issue of a Termination Notice, the Secretary of State may
give notice that he intends to exercise his rights under clause 4.E. Any such
notice is without prejudice to his right to exercise any other rights available to

him.

5. TERMINATION

Termination by either party

5.A  Either party may give at least seven Academy Financial Years’ notice to
terminate this Agreement. Such termination would take effect on 31 August of

the relevant year.
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Termination Warning Notice

5.B  The Secretary of State may serve a Termination Warning Notice where he

considers that:

a) the Academy Trust has breached the provisions of this Agreement or

the Master Agreement; or

b) the standards of performance of pupils at the Academy are

unacceptably low; or

C) there has been a serious breakdown in the way the Academy is

managed or governed; or

d) the safety of pupils or staff is threatened, including due to breakdown of

discipline; or

e) the Academy is Coasting provided he has notified the Academy Trust

that it is Coasting.

5.C A Termination Warning Notice served under clause 5.B will specify:
a) the action the Academy Trust must take;
b) the date by which the action must be completed; and

C) the date by which the Academy Trust must make any representations,

or confirm that it agrees to undertake the specified action.

5.D The Secretary of State will consider any representations from the Academy
Trust which he receives by the date specified in the Termination Warning
Notice. The Secretary of State may amend the Termination Warning Notice to
specify further action which the Academy Trust must take, and the date by

which it must be completed.

5.E If the Secretary of State considers that the Academy Trust has not responded
to the Termination Warning Notice as specified under clause 5.C(c), or has
not completed the action required in the Termination Warning Notice as

specified under clauses 5.C(a) and (b) (and any further action specified under
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clause 5.D) he may serve a Termination Notice.
Termination by the Secretary of State after inspection
5.F If the Chief Inspector gives notice to the Academy Trust that:

a) special measures are required to be taken in relation to the Academy;

or
b) the Academy requires significant improvement

the Secretary of State may serve a Termination Warning Notice, specifying

the date by which the Academy Trust must make any representations.

5.G In deciding whether to give notice of his intention to terminate under clause
5.F, the Secretary of State will have due regard to the overall performance of

the Academy Trust.

5.G.1 Not used.

5.H If the Secretary of State has served a Termination Warning Notice under

clause 5.F and:

a) has not received any representations from the Academy Trust by the
date specified in the notice; or

b) having considered the representations made by the Academy Trust

remains satisfied that this Agreement should be terminated;
he may serve a Termination Notice.
5.1 Not used.
Termination by the Secretary of State

5.0 If the Secretary of State has determined that the Academy will be removed
from the Register of Independent Schools and no appeal against that

determination is pending, he may serve a Termination Notice.

5.K  Not used.
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S.L

5.M

5.N

5.0

Not used.

Not used.

Not used.

Not used.

Funding and admission during notice period

5.P

5.Q

If the Secretary of State serves a Termination Notice under clause 5.A, the
Academy Trust may continue during the notice period to admit pupils to the

Academy, and to receive GAG and EAG, in accordance with this Agreement.

If the Secretary of State serves a Termination Warning Notice or a
Termination Notice otherwise than under clause 5.A, the Academy Trust may
continue during the notice period to admit pupils to the Academy (unless the
Secretary of State specifies otherwise), and to receive GAG and EAG, in

accordance with this Agreement.

Notice of intention to terminate by Academy Trust

5.R

5.5

S5.T

The Secretary of State will, before the start of each Academy Financial Year,
provide the Academy Trust with a final funding allocation indicating the level
of GAG and EAG to be provided in the next Academy Financial Year (the

“Funding Allocation”).

If the Academy Trust is of the opinion that, after receipt of the Funding
Allocation for the next Academy Financial Year (the “Critical Year”) and after
taking into account all other resources likely to be available to the Academy,
including other funds that are likely to be available to the Academy from other
academies operated by the Academy Trust (“All Other Resources”), it is
likely that the cost of running the Academy during the Critical Year would
cause the Academy Trust to become insolvent (and for this reason only) then
the Academy Trust may give written notice of its intention to terminate this

Agreement on 31 August before the Critical Year.

Any notice given by the Academy Trust under clause 5.S must be provided to
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the Secretary of State within six weeks of the Secretary of State issuing the
Funding Allocation. The notice given by the Academy Trust under clause 5.5

must specify:

a) the grounds upon which the Academy Trust’s opinion is based,

including:
I evidence of those grounds;

ii.  any professional accounting advice the Academy Trust has

received;

iii. a detailed statement of steps which the Academy Trust proposes
to take to ensure that the running costs of the Academy are
reduced such that costs are less than the Funding Allocation and
All Other Resources, and the period of time within which such

steps will be taken; and

b) the shortfall in the Critical Year between the Funding Allocation and All
Other Resources expected to be available to the Academy Trust to run

the Academy and the projected expenditure on the Academy; and

C) a detailed budget of income and expenditure for the Academy during
the Critical Year (the “Projected Budget”).

5.U Both parties will use their best endeavours to agree whether or not the cost of
running the Academy during the Critical Year would cause the Academy Trust
to become insolvent. Both parties recognise that they will need to engage in a
constructive dialogue at the time about how best to provide education for the
pupils at the Academy and use their best endeavours to agree a practical

solution to the problem.

5.V If no agreement is reached by 30 April (or another date if agreed between the
parties) as to whether the cost of running the Academy during the Ciritical
Year would cause the Academy Trust to become insolvent, then that question
will be referred to an independent expert (the “Expert”) for resolution. The

Expert’s determination will be final and binding on both parties. The Expert will
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5.W

5.X

5.Y

be requested to specify in his determination the amount of the shortfall in
funding (the “Shortfall”).

The Expert will be an insolvency practitioner with significant professional
experience of educational institutions or academies. If the parties fail to agree
upon the appointment of the Expert then the Expert will be appointed by the
President of the Institute of Chartered Accountants in England and Wales.

The Expert’s fees will be borne equally between the parties.

The Expert will be required in reaching his determination to take account of
advice from an educational specialist who is professionally familiar with the
issues arising from the budget management of schools. If the parties fail to
agree upon the appointment of the educational specialist then the educational
specialist will be appointed by the Chairman of the Specialist Schools and
Academies Trust (or any successor or equivalent body). The educational

specialist’s fees will be borne equally between the parties.

If the Expert determines that the cost of running the Academy during the
Critical Year would cause the Academy Trust to become insolvent, and the
Secretary of State will not have agreed to provide sufficient additional funding
to cover the Shortfall, then the Academy Trust will be entitled to terminate this
Agreement, by notice expiring on 31 August before the Critical Year. Any
such notice will be given within 21 days after (a) the Expert’'s determination
will have been given to the parties or (b), if later, the Secretary of State will
have given written notice of his refusal to provide sufficient additional funding

for the Academy to cover the Shortfall.

Effect of termination

5.2

5.AA

If this Agreement is terminated, the Academy will cease to be an Academy

within the meaning of sections 1 and 1A of the Academies Act 2010.

Subject to clauses 5.BB and 5.CC, if the Secretary of State terminates this
Agreement under clause 5.A, he will indemnify the Academy Trust. If the
Secretary of State terminates this Agreement otherwise than under clause

5.A, he may at his discretion indemnify or compensate the Academy Trust.

Mainstream Supplemental FA December 2020 (v7) page 26



5.BB The amount of any such indemnity or compensation will be determined by the
Secretary of State, having regard to representations made to him by the
Academy Trust, and will be paid as and when the Secretary of State

considers appropriate.

5.CC The categories of expenditure incurred by the Academy Trust in consequence
of termination, for which the Secretary of State may indemnify the Academy

Trust under clauses 5.AA, may include:

a) staff compensation and redundancy payments;

b) compensation payments in respect of broken contracts;

C) expenses of disposing of assets or adapting them for other purposes;
d) legal and other professional fees; and

e) dissolution expenses.

5.DD If this Agreement is terminated, and the Academy Trust owns capital assets
which have been partly or wholly funded by HM Government, the Academy

Trust must, as soon as possible after the termination date:

a) transfer a proportion of those capital assets, equal to the proportion of
the original financial contribution made by HM Government, to a

nominee of the Secretary of State to use for educational purposes; or

b) if the Secretary of State directs that a transfer under clause 5.DD(a) is
not required, pay to the Secretary of State at the termination date (or,
by agreement with the Secretary of State, at the date of their
subsequent disposal) a sum equivalent to the proportion of the original
financial contribution made by HM Government.

5.EE The Secretary of State may:

a) waive all or part of the repayment due under sub-clause 5.DD(b) if the
Academy Trust obtains his permission to invest the sale proceeds for
its charitable purposes; or
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b) direct the Academy Trust to pay all or part of the sale proceeds to the

relevant LA.
6. OTHER CONTRACTUAL ARRANGEMENTS
Annexes
6.A  Any annexes to this Agreement form part of and are incorporated into this

Agreement.

The Master Agreement

6.B

Except as expressly provided in this Agreement, all provisions of the Master

Agreement have full force and effect.

General

6.C

6.D

6.E

6.F

6.G

6.H

The Academy Trust cannot assign this Agreement.

Failure to exercise, or a delay in exercising, any right or remedy of the
Secretary of State under this Agreement (including the right to terminate this
Agreement), or a single or partial exercise of such a right or remedy, is not a
waiver of, and does not prevent or restrict any initial or further exercise of, that

or any other right or remedy.

Termination of this Agreement will not affect the accrued rights, remedies,

obligations or liabilities of the parties existing at termination.

This Agreement may be executed in any number of counterparts, each of
which when executed and delivered shall constitute a duplicate original, but all

of which will together constitute the same agreement.

This Agreement and any dispute or claim arising out of or in connection with it
or its subject matter or formation (including non-contractual disputes or
claims) shall be governed by and construed in accordance with the law of
England and Wales, and submitted to the exclusive jurisdiction of the courts of

England and Wales.

Not used.
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Information Sharing with Local Authorities — Statutory Responsibilities
6.1 The Academy Trust must provide:

a) the name, address and date of birth of the pupil or student;
b) the name and address of a parent of the pupil or student;

¢) information in the institution's possession about the pupil or student
(except if the pupil or student concerned (in the case of a pupil or student
who has attained the age of 16) or a parent of the pupil or student
concerned (in the case of a pupil or student who has not attained the age
of 16) has instructed the Academy Trust not to provide information of that
kind);

upon request under section 14 of the Education and Skills Act 2008 from a
local authority (for the purpose of enabling or assisting it to exercise its
functions under Part 1 of that Act); or

upon request under section 72 of that Act from a body providing services
under sections 68 or 70(1)(b) of the Act (for the purposes of providing such
services).
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ANNEXES

Annex A

ADMISSION OF CHILDREN AND YOUNG PEOPLE WITH EDUCATION, HEALTH
AND CARE PLANS

“EHC Plan” means an education, health and care plan made under section 37 of the
Children and Families Act 2014.

The Children and Families Act 2014 imposes duties directly on Academies in respect
of pupils with SEN, including the admission of pupils with EHC plans. If an Academy
Trust considers that a LA should not have named the Academy in an EHC plan, it may
ask the Secretary of State to determine whether the LA has acted unreasonably, and
to make an order directing the LA to reconsider. The Academy Trust must admit the
pupil if such a determination is pending. The Secretary of State’s determination as to
whether the LA acted unreasonably will be final, subject to any right of appeal which a
pupil (who is over compulsory school age) or parent of the pupil may have to the First-
tier Tribunal (Special Educational Needs and Disability) or the Upper Tribunal

Administrative Appeals Chamber.
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SUMMARY SHEET

Information about the Academy:

Name of Academy Trust

Invictus Education Trust

Company number

09284368

Date of Master Funding Agreement

25 August 2021

Name of Academy

Ellowes Hall Sports College

Opening date

1 March 2015

Type of academy (indicate whether
academy or free school)

Mainstream Academy

Religious designation

N/A

Wholly or partly selective

N/A

Name of predecessor school (where
applicable)

Ellowes Hall Sports College

(Version 1-8 or other)

Capacity number (of statutory school 1021
age places)

(if the Academy has a nursery

provision, please provide a breakdown

of capacity for nursery pupils and

statutory school age places)

Age range (including nursery 11to 18
provision where the nursery is part of

the school)

Number of sixth form places 104
Number of boarding places N/A
SEN unit / Resource provision N/A
Land arrangements Version 1

Academy and title number of Land
(and Temporary Site)

Ellowes Hall Sports College, Stickley
Lane, Lower Gornal, West Midlands,
DY3 2JH. Title Number MM62837
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Please confirm which clause variations have been applied or marked as ‘Not

used’

Clause No. | Descriptor Applied | Not used

1.1 Only applies to free schools and new X
provision academies

2.A.1 Clause applies where an academy was X
previously a VC or foundation school
designated with a religious character

2.C,2.D Only applies where the Academy has an X
SEN unit or Resourced Provision

2.E Only applies where there was a X
predecessor independent school

2.E.1 Only applies to free Schools with nursery X
provision

2.G Clause does not apply to free schools X
(unless there was a predecessor
independent school), or new provision
academies

2.M Clause applies only to academies and free X
schools designated with a religious
character

2.N Clause applies only to academies that were X
formerly wholly selective grammar schools

2.0 Clause applies only to academies that were X
formerly partially selective grammar schools

2.P.1 Clause only applies to free schools or X
academy converter schools where there
was a predecessor maintained school

2.T Clause applies to free schools and new X
provision academies designated with a
religious character

2.W Clause only applies where the Academy is X

designated with a religious character but
was not previously a VC school or
foundation school designated with a
religious character (in which case use
clause 2.Y instead). Also use 2.W where an
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Clause No.

Descriptor

Applied

Not used

academy was previously a VC school but
has gone through a significant change
process to adopt VA characteristics in
parallel with converting to an academy

2.X

Clause only applies where the Academy has
not been designated with a religious
character

2.Y

Clause only applies where an academy was
previously a VC school or foundation school
designated with a religious character and
should be used instead of clause 2.W.
Where an academy was previously a VC
school but has gone through a significant
change process to adopt VA characteristics
in parallel with converting to an academy,
use clause 2.W instead.

2.Yc)

Sub-clause applies if the Academy is
designated with a denominational religious
character — CE etc. rather than ‘Christian’

3.A-3.F

Option 1 applies to converter and sponsored
academies: if used delete option 2

3.A-3.F

Option 2 applies to free schools and new
provision academies: if used delete option 1

3.H

Clause relating to Start-up only applies in
some cases (does not apply to academy
converters)

3.1.1

Only applies to Free schools with nursery
provision

3.J

Clause only applies to full sponsored and
intermediate sponsored academies with
approved Academy Action Plans

3.K

Clause does not apply to free schools
(unless there was a predecessor
independent school), or new provision
academies

5.G.1

Clause applies only to a boarding
academy/free school.
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Clause No. | Descriptor Applied | Not used

5.1 Clause only applies to sponsored X
academies

5.K Clause applies to free schools and may be X
applied to new provision academies

5.L Clause applies to free schools and may be X
applied to new provision academies

5.M Clause applies to free schools and may be X
applied to new provision academies

5.N Clause applies to free schools and may be X
applied to new provision academies

5.0 Clause applies to free schools and may be X
applied to new provision academies

6.H Clause only applies to schools which are X

designated with a Church of England or
Roman Catholic character
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1. ESTABLISHING THE ACADEMY

1.A This Agreement made between the Secretary of State for Education and
INVICTUS EDUCATION TRUST is supplemental to the master funding
agreement made between the same parties and dated 25 August 2021 (the

“Master Agreement”).
Definitions and interpretation

1.B  Except as expressly provided in this Agreement words and expressions
defined in the Master Agreement will have those same meanings in this

Agreement.

1.C The following capitalised words and expressions will have the following

meanings:
“The Academy” means the ELLOWES HALL SPORTS COLLEGE.

“Coasting” has the meaning given by regulations under subsection (3) of section
60B of the Education and Inspections Act 2006 in relation to a school to which that

section applies.

“Guidance” means guidance issued by or on behalf of the Secretary of State, as
amended from time to time.

“SEN” means special educational needs and has the meaning set out in sections
20(1) and 21(2) of the Children and Families Act 2014.

“Termination Notice” means a notice sent by the Secretary of State to the Academy

Trust, terminating this Agreement on the date specified in the notice.

“Termination Warning Notice” means a notice sent by the Secretary of State to the

Academy Trust, stating his intention to terminate this Agreement.

1.0 The Interpretation Act 1978 applies to this Agreement as it applies to an Act of

Parliament.

1.E Reference in this Agreement to clauses and annexes will, unless otherwise

stated, be to clauses and annexes to this Agreement.
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The Academy

1.F The Academy is a mainstream academy as defined in clause 1.4 of the

Master Agreement.

1.G The Academy Trust will establish and maintain the Academy in accordance

with the Master Agreement and this Agreement.
1.H The Academy Trust opened the Academy on 1 March 2015.

1.1 Not used.

2. RUNNING OF THE ACADEMY

Teachers and staff

2.A  Subject to clause 2.A.2 and Annex A of this Agreement and section 67 of the
Children and Families Act 2014, the Academy Trust may, in accordance with
any relevant Guidance, employ anyone it believes is suitably qualified or is
otherwise eligible to plan and prepare lessons and courses for pupils, teach
pupils, and assess and report on pupils’ development, progress and

attainment.

2.A.1 Not used.

2.A.2 The Academy Trust must designate a staff member at the Academy as
responsible for promoting the educational achievement of registered pupils at
the Academy who are being looked after by a la, or are no longer looked after
by a la because of an adoption, special guardianship or child arrangements
order, or because they have been adopted from ‘state care’ outside England
and Wales, and in doing so must comply with the law, regulations and
Guidance that apply to maintained schools. The Academy Trust must ensure
the designated person undertakes appropriate training and has regard to any

Guidance.
Pupils

2.B  The planned capacity of the Academy is 1,021 and the age range is 11 to 18
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including a sixth form of 104 places. For the avoidance of doubt,
notwithstanding that an individual applicant’s age might be outside the
specified age range of the Academy, the Academy is not prevented from
considering an application made by the child’s Parent(s) in order to comply
with the relevant paragraph of the Schools Admissions Code (‘Admission of
children outside their normal age group’), to request that the child be admitted
to the school outside of the child’s normal age group. Where such a request is
agreed, the child should be educated in an existing year group. The Academy

will be an all ability inclusive mixed sex school.

SEN Unit or Resourced Provision

2.C  Not used.
2.0 Not used.
Charging

2.E Not used.

2.E.1 Not used.

Admissions

2.F

2.G

2.H

Subject to clauses 2.L and 2.M the Academy Trust will act in accordance with,
and will ensure that its Independent Appeal Panel is trained to act in
accordance with, the School Admissions Code and School Admission
Appeals Code published by the Department for Education (the “Codes”) and
all relevant admissions law as they apply to foundation and voluntary aided
schools, and with equalities law. Reference in the Codes or legislation to
“admission authorities” will be deemed to be references to the Academy Trust.

Pupils on roll in a Predecessor School which was a maintained or
independent school will transfer automatically to the Academy on opening. All
children already offered a place at that Predecessor School must be admitted

to the Academy.

The Academy Trust must participate in the local Fair Access Protocol. The
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Academy Trust must participate in the coordinated admission arrangements
operated by the LA in whose area the Academy is situated. If the Academy is
a free school, the Academy Trust is not required to participate in coordination

for its first intake of pupils.
2. Not used.
2.J  Not used.
2.K  Not used.
2.L  The Secretary of State may:
a) direct the Academy Trust to admit a named pupil to the Academy:

I following an application from a LA including complying with a
school attendance order as defined in section 437 of the
Education Act 1996. Before doing so the Secretary of State will
consult the Academy Trust; or

ii.  where in relation to a specific child or children the Academy Trust
has failed to act in accordance with the Codes or this Agreement

or has otherwise acted unlawfully; or

b) direct the Academy Trust to amend its admission arrangements where
they do not comply with the Codes or this Agreement, or are otherwise

unlawful.
2.M Not used.
2.N  Not used.

2.0 Not used.

2.P  The Academy Trust must make arrangements to ensure an independent
appeals panel is established for the Academy and its clerk and members are
trained to act in accordance with the Codes. The Academy Trust must ensure
that parents and ‘relevant children’ (as described in the Codes) are informed
of their right to appeal to an Independent Appeal Panel if they are dissatisfied
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with an admission decision of the Academy Trust. The arrangements for
appeals must comply with the Codes as they apply to foundation and
voluntary aided schools. The determination of the Independent Appeal Panel

is binding on all parties.

2.P.1 The Academy Trust will treat any decision of an Independent Appeal Panel
constituted further to arrangements made by the admission authority of a
Predecessor School under section 94 of the School Standards and
Framework Act 1998 as binding on the Academy Trust, as though the

Academy Trust had made the decision subject to the appeal.

2.Q Subject to clause 2.R, the meaning of “relevant area” for the purposes of
consultation requirements in relation to admission arrangements is that
determined by the relevant LA for maintained schools in the area in
accordance with the Education (Relevant Areas for Consultation on
Admission Arrangements) Regulations 1999.

2.R If the Academy does not consider the relevant area determined by the LA for
the maintained schools in the area to be appropriate, it must apply to the
Secretary of State by 1 August before the academic year in question for a
determination of the appropriate relevant area for the Academy, setting out
the reasons for this view. The Secretary of State will consult the Academy
Trust and the LA in whose area the Academy is situated in reaching a

decision.

2.S The Office of the Schools Adjudicator (*“OSA”) will consider objections to the
Academy’s admission arrangements (except objections against any agreed
derogations from the provisions of the Codes specified in this Agreement,
over which it has no jurisdiction). The Academy Trust must therefore make it
clear, when determining the Academy’s admission arrangements, that
objections should be submitted to the OSA. The OSA’s determination of an
objection is binding on the Academy and the Academy Trust must make
appropriate changes to its admission arrangements to give effect to the
Adjudicator’s decision within two months of the decision (or by 28 February

following the decision, whichever is sooner), unless an alternative timescale is
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specified by the Adjudicator.

2.T  Not used.

Curriculum

2.U The Academy Trust must provide for the teaching of religious education and a
daily act of collective worship at the Academy.

2.V The Academy Trust must comply with section 71(1)-(6) and (8) of the School
Standards and Framework Act 1998 as if the Academy were a community,
foundation or voluntary school, and as if references to “religious education”
and “religious worship” in that section were references to the religious
education and religious worship provided by the Academy in accordance with
clause 2.X.

2.W  Not used.

2.X  Subject to clause 2.V, where the Academy has not been designated with a
religious character (in accordance with section 124B of the School
Standards and Framework Act 1998 or further to section 6(8) of the
Academies Act 2010):

a) provision must be made for religious education to be given to all pupils
at the Academy in accordance with the requirements for agreed
syllabuses in section 375(3) of the Education Act 1996 and paragraph
2(5) of Schedule 19 to the School Standards and Framework Act 1998;

b) the Academy must comply with section 70(1) of, and Schedule 20 to,
the School Standards and Framework Act 1998 as if it were a
community school or foundation school without a religious character,
except that paragraph 4 of that Schedule does not apply. The
Academy may apply to the Secretary of State for consent to be relieved
of the requirement imposed by paragraph 3(2) of that Schedule.

2.Y  Not used.
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2.Z The Academy Trust must comply with paragraph 2A of the Schedule to The
Education (Independent School Standards) Regulations 2014 in relation to the
provision of Relationships Education, Relationships and Sex Education and

Health Education.

2.AA The Academy Trust must prevent political indoctrination, and secure the
balanced treatment of political issues, in line with the requirements for
maintained schools set out in the Education Act 1996, and have regard to any

Guidance.

3. GRANT FUNDING

Calculation of GAG
3A-3D Not used.

3.E  The Secretary of State will calculate GAG based on the pupil count at the
Academy. In order to calculate GAG for the Academy Financial Year in which
the Academy opens, the pupil count will be determined on the same basis as
that used by the relevant LA for determining the budget of the maintained

Predecessor School.

3.F  For Academy Financial Years after that referred to in clause 3.E, the basis of
the pupil count for determining GAG will be:

a) for pupils in Year 11 and below, the Schools Census which is used to
fund maintained schools for the financial year overlapping with the
Academy Financial Year in question; and

b) for pupils in Year 12 and above, the formula which is in use at the time

for maintained schools.

3.G The Secretary of State may, at his discretion, adjust the basis of the pupll
count to take account of any diseconomies of scale which may affect the
Academy if it is operating below the planned capacity in clause 2.B. If such an
adjustment is made in any Academy Financial Year, this will not change the

basis of the pupil count for calculating the following Academy Financial Year’s
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GAG. If the Secretary of State has indicated that additional grant may be
payable in such circumstances, the Academy Trust will bid for this additional
grant based on need and providing appropriate supporting evidence. The

Secretary of State may accept or refuse the bid at his discretion.
3.H Not used.

3.1 The Secretary of State recognises that if a Termination Notice or a
Termination Warning Notice is served, or the Master Agreement is otherwise
terminated, the intake of new pupils during the notice period may decline and
therefore payments based on the number of pupils attending the Academy
may be insufficient to meet the Academy’s needs. In these circumstances the
Secretary of State may pay a larger GAG in the notice period, to enable the

Academy to operate effectively.
Other relevant funding
3.J  Not used.

3.K  The Secretary of State may pay the Academy Trust’s costs in connection with
the transfer of employees from a Predecessor School under the Transfer of
Undertakings (Protection of Employment) Regulations 2006. Such payment
will be agreed on a case-by-case basis. The Academy Trust must not budget
for such a payment unless the Secretary of State confirms in writing that it will

be paid.
Carrying forward of funds

3.L  Any additional grant made in accordance with clause 3.1, for a period after the
Secretary of State has served a Termination Notice or a Termination Warning
Notice under this Agreement, or otherwise terminates the Master Agreement,
may be carried forward without limitation or deduction until the circumstances

set out in clause 3.1 cease to apply or the Academy closes.

4. LAND
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“Land” means the land at Ellowes Hall Sports College, Stickley Lane, Lower Gornal,
West Midlands, DY3 2JH, being [part of] the land registered with title number
MM62837 and demised by the Lease.

“Property Notice” means any order, notice, proposal, demand or other requirement
issued by any competent authority which materially affects the Academy Trust’s
ability to use the Land for the purposes of the Academy or any correspondence that
affects the extent of the Land.

Restrictions on Land transfer

4.A The Academy Trust must:

a)

b)

within 28 days of the signing of this Agreement in circumstances where
the Land is transferred to the Academy Trust prior to the date of this
Agreement, or otherwise within 28 days of the transfer of the Land to
the Academy Trust, apply to the Land Registry using Form RX1 for the
following restriction (the “Restriction”) to be entered in the

proprietorship register for the Land:

No disposition of the registered estate by the proprietor of the
registered estate, or by the proprietor of any registered charge, not
being a charge registered before the entry of this restriction, is to be
registered without a written consent signed by the Secretary of State for
Education, of Sanctuary Buildings, Great Smith Street, London SW1P
3BT;

take any further steps reasonably required to ensure that the
Restriction is entered on the proprietorship register;

promptly confirm to the Secretary of State when the Restriction has
been registered;

if it has not registered the Restriction, permit the Secretary of State to
do so in its place; and

not, without the Secretary of State’s consent, apply to disapply, modify,
cancel or remove the Restriction, whether by itself, a holding company,
a subsidiary company, or a receiver, administrator or liquidator acting in

the name of the Academy Trust.

Obligations of the Academy Trust
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4.B The Academy Trust must keep the Land clean and tidy and make good any
damage or deterioration to the Land. The Academy Trust must not do
anything to lessen the value or marketability of the Land without the Secretary

of State’s consent.

4.C The Academy Trust must not, without the Secretary of State’s consent:

a) grant any consent or licence; or
b) create or allow any encumbrance; or
c) part with or share possession or occupation; or

d) enterinto any onerous or restrictive obligations,

in respect of all or part of the Land provided that the Academy Trust may grant
a licence or share occupation of part of the Land with a proprietor or proposed
proprietor of an academy or a body or individual providing services or facilities
which are for community, fundraising or recreational purposes ancillary to
educational services and where no relationship of landlord and tenant arises as

a result of such occupation.

Option

4.D The Academy Trust grants and the Secretary of State accepts an option (the
“Option”) to acquire all or part of the Land at nil consideration. The Secretary
of State may exercise the Option in writing;

a) if this Agreement is terminated for any reason:
b) at any time on or after the issue of a Termination Notice;

c) if, under clause 4.H, the Academy Trust and the Secretary of State
agree that part of the Land should be demised or leased to another

academy trust; or

d) if, under clause 4.J, the Academy Trust cannot use all or part of the Land

as the permanent site of the Academy.
4.D.1 If the Option is exercised, completion will take place:

a) 28 days after the exercise date where a Termination Notice has not been

issued; or
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b) where a Termination Notice has been issued, the date specified in the

Termination Notice as to when this Agreement shall terminate.

and in either case in accordance with the Law Society’s Standard Conditions

of Sale for Commercial Property in force at that date.

Option notice

4E The Academy Trust:

a)

b)

d)

must, within 14 days after acquiring the Land or, if later, after signing this
Agreement, apply to the Land Registry on Form AN1 (including a copy of
this Agreement) for a notice of the Option (the “Option Notice”) to be
entered in the register, taking any further steps required to have the
Option Notice registered and promptly confirming to the Secretary of
State when this has been done;

if it has not registered the Option Notice, agrees that the Secretary of

State may apply to register it using Form UN1;

must not, without the Secretary of State’s consent, apply to disapply,
modify or remove the Option Notice, whether by itself, a holding
company, a subsidiary company, or a receiver, administrator or liquidator

acting in the name of the Academy Trust, and

must, in the case of previously unregistered land, within 14 days after
acquiring the Land or, if later, after signing this Agreement, apply to
register a Class C(iv) land charge in the Land Charges Registry, and
send the Secretary of State a copy of the relevant entry within 7 days
after the registration has been completed. If the Secretary of State
considers that the Academy Trust has not complied with this clause, he

may apply to secure the registration.

Property notices

4.F If the Academy Trust receives a Property Notice, it must:

a)

send a copy of it to the Secretary of State within 14 days, stating how
the Academy Trust intends to respond to it;
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b) promptly give the Secretary of State all the information he asks for
about it;

C) allow the Secretary of State to take all necessary action, with or instead

of the Academy Trust, to comply with it, and

d) use its best endeavours to help the Secretary of State in connection
with it.

Sharing the Land

4.G Where:

4.H

4.1

a) the Secretary of State identifies basic or parental need for additional

places in the area in which the Academy is situated; and

b) the Secretary of State then considers that not all the Land is needed for

the operation of the Academy at planned capacity,

the Secretary of State must consult with the Academy Trust to determine
whether part of the Land could be demised or leased to another academy
trust, as the Secretary of State considers appropriate, for the purpose of that
academy trust establishing and maintaining an educational institution on the
Land.

To the extent the Academy Trust and the Secretary of State agree to part of
the Land being demised or leased in accordance with clause 4.G, the
Academy Trust must use its best endeavours to procure all necessary
consents in order to enable it to share occupation of the Land with the
incoming academy trust and to provide the incoming academy trust with
security of tenure over that part of the Land occupied by it, and shall enter
into any legal arrangements which the Secretary of State requires for this
purpose. The Secretary of State shall meet the necessary and reasonable
legal costs incurred by the Academy Trust in connection with entering into

any such arrangements under this clause.

For the purposes of clause 4.G:
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4.

4.K

5.

a) a basic need will arise when the forecast demand for pupil places in
the area where the Academy is situated is greater than the existing

capacity to provide them;

b) a parental need will arise when the Department for Education is
actually aware of an additional demand for pupil places in the area
where the Academy is situated, following representations from parents

in that area; and

C) planned capacity has the meaning given in clause 2.B.

If the Academy Trust cannot use all or part of the Land as the permanent site
of the Academy but the Secretary of State agrees not to terminate this
Agreement on that basis, the Secretary of State may notify the Academy
Trust that he intends to exercise the Option to transfer all or part of the Land

for nil consideration to himself or his nominee.

On or following the issue of a Termination Notice, the Secretary of State may
give notice that he intends to exercise his rights under clause 4.D. Any such
notice is without prejudice to his right to exercise any other rights available to
him.

TERMINATION

Termination by either party

5.A

Either party may give at least seven Academy Financial Years’ notice to
terminate this Agreement. Such termination would take effect on 31 August of

the relevant year.

Termination Warning Notice

5.B

The Secretary of State may serve a Termination Warning Notice where he
considers that:

a) the Academy Trust has breached the provisions of this Agreement or

the Master Agreement; or

b) the standards of performance of pupils at the Academy are

unacceptably low; or
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5.C

5.D

5.E

C) there has been a serious breakdown in the way the Academy is

managed or governed; or

d) the safety of pupils or staff is threatened, including due to breakdown of

discipline; or

e) the Academy is Coasting provided he has notified the Academy Trust
that it is Coasting.

A Termination Warning Notice served under clause 5.B will specify:
a) the action the Academy Trust must take;
b) the date by which the action must be completed; and

C) the date by which the Academy Trust must make any representations,

or confirm that it agrees to undertake the specified action.

The Secretary of State will consider any representations from the Academy
Trust which he receives by the date specified in the Termination Warning
Notice. The Secretary of State may amend the Termination Warning Notice to
specify further action which the Academy Trust must take, and the date by
which it must be completed.

If the Secretary of State considers that the Academy Trust has not responded
to the Termination Warning Notice as specified under clause 5.C(c), or has
not completed the action required in the Termination Warning Notice as
specified under clauses 5.C(a) and (b) (and any further action specified under

clause 5.D) he may serve a Termination Notice.

Termination by the Secretary of State after inspection

S5.F

If the Chief Inspector gives notice to the Academy Trust that:

a) special measures are required to be taken in relation to the Academy;

or

b) the Academy requires significant improvement
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the Secretary of State may serve a Termination Warning Notice, specifying
the date by which the Academy Trust must make any representations.

5.G In deciding whether to give notice of his intention to terminate under clause
5.F, the Secretary of State will have due regard to the overall performance of

the Academy Trust.

5.G.1 Not used.

5.H If the Secretary of State has served a Termination Warning Notice under
clause 5.F and:

a) has not received any representations from the Academy Trust by the

date specified in the notice; or

b) having considered the representations made by the Academy Trust
remains satisfied that this Agreement should be terminated;

he may serve a Termination Notice.
5.1 Not used.
Termination by the Secretary of State

5.J If the Secretary of State has determined that the Academy will be removed
from the Register of Independent Schools and no appeal against that

determination is pending, he may serve a Termination Notice.
5.K  Not used.

5L Not used.

5.M Not used.
5.N  Not used.
5.0 Not used.

Funding and admission during notice period
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5.P

5.Q

If the Secretary of State serves a Termination Notice under clause 5.A, the
Academy Trust may continue during the notice period to admit pupils to the

Academy, and to receive GAG and EAG, in accordance with this Agreement.

If the Secretary of State serves a Termination Warning Notice or a
Termination Notice otherwise than under clause 5.A, the Academy Trust may
continue during the notice period to admit pupils to the Academy (unless the
Secretary of State specifies otherwise), and to receive GAG and EAG, in

accordance with this Agreement.

Notice of intention to terminate by Academy Trust

5.R

5.S

S5.T

The Secretary of State will, before the start of each Academy Financial Year,
provide the Academy Trust with a final funding allocation indicating the level
of GAG and EAG to be provided in the next Academy Financial Year (the

“Funding Allocation”).

If the Academy Trust is of the opinion that, after receipt of the Funding
Allocation for the next Academy Financial Year (the “Critical Year”) and after
taking into account all other resources likely to be available to the Academy,
including other funds that are likely to be available to the Academy from other
academies operated by the Academy Trust (“All Other Resources”), it is
likely that the cost of running the Academy during the Critical Year would
cause the Academy Trust to become insolvent (and for this reason only) then
the Academy Trust may give written notice of its intention to terminate this
Agreement on 31 August before the Ciritical Year.

Any notice given by the Academy Trust under clause 5.S must be provided to
the Secretary of State within six weeks of the Secretary of State issuing the
Funding Allocation. The notice given by the Academy Trust under clause 5.S

must specify:

a) the grounds upon which the Academy Trust’s opinion is based,

including:
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5.U

5.V

5.W

I. evidence of those grounds;

ii.  any professional accounting advice the Academy Trust has

received;

iii. adetailed statement of steps which the Academy Trust proposes
to take to ensure that the running costs of the Academy are
reduced such that costs are less than the Funding Allocation and
All Other Resources, and the period of time within which such

steps will be taken; and

b) the shortfall in the Critical Year between the Funding Allocation and All
Other Resources expected to be available to the Academy Trust to run

the Academy and the projected expenditure on the Academy; and

C) a detailed budget of income and expenditure for the Academy during
the Critical Year (the “Projected Budget”).

Both parties will use their best endeavours to agree whether or not the cost of
running the Academy during the Critical Year would cause the Academy Trust
to become insolvent. Both parties recognise that they will need to engage in a
constructive dialogue at the time about how best to provide education for the
pupils at the Academy and use their best endeavours to agree a practical
solution to the problem.

If no agreement is reached by 30 April (or another date if agreed between the
parties) as to whether the cost of running the Academy during the Critical
Year would cause the Academy Trust to become insolvent, then that question
will be referred to an independent expert (the “Expert”) for resolution. The
Expert’s determination will be final and binding on both parties. The Expert will
be requested to specify in his determination the amount of the shortfall in
funding (the “Shortfall”).

The Expert will be an insolvency practitioner with significant professional
experience of educational institutions or academies. If the parties fail to agree

upon the appointment of the Expert then the Expert will be appointed by the
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5.X

5.Y

President of the Institute of Chartered Accountants in England and Wales.
The Expert’s fees will be borne equally between the parties.

The Expert will be required in reaching his determination to take account of
advice from an educational specialist who is professionally familiar with the
issues arising from the budget management of schools. If the parties fail to
agree upon the appointment of the educational specialist then the educational
specialist will be appointed by the Chairman of the Specialist Schools and
Academies Trust (or any successor or equivalent body). The educational

specialist’s fees will be borne equally between the parties.

If the Expert determines that the cost of running the Academy during the
Critical Year would cause the Academy Trust to become insolvent, and the
Secretary of State will not have agreed to provide sufficient additional funding
to cover the Shortfall, then the Academy Trust will be entitled to terminate this
Agreement, by notice expiring on 31 August before the Critical Year. Any
such notice will be given within 21 days after (a) the Expert’s determination
will have been given to the parties or (b), if later, the Secretary of State will
have given written notice of his refusal to provide sufficient additional funding

for the Academy to cover the Shortfall.

Effect of termination

5.2

5.AA

5.BB

If this Agreement is terminated, the Academy will cease to be an Academy

within the meaning of sections 1 and 1A of the Academies Act 2010.

Subject to clauses 5.BB and 5.CC, if the Secretary of State terminates this
Agreement under clause 5.A, he will indemnify the Academy Trust. If the
Secretary of State terminates this Agreement otherwise than under clause

5.A, he may at his discretion indemnify or compensate the Academy Trust.

The amount of any such indemnity or compensation will be determined by the
Secretary of State, having regard to representations made to him by the
Academy Trust, and will be paid as and when the Secretary of State

considers appropriate.
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5.CC The categories of expenditure incurred by the Academy Trust in consequence
of termination, for which the Secretary of State may indemnify the Academy

Trust under clauses 5.AA, may include:

a) staff compensation and redundancy payments;

b) compensation payments in respect of broken contracts;

C) expenses of disposing of assets or adapting them for other purposes;
d) legal and other professional fees; and

e) dissolution expenses.

5.DD If this Agreement is terminated, and the Academy Trust owns capital assets
which have been partly or wholly funded by HM Government, the Academy

Trust must, as soon as possible after the termination date:

a) transfer a proportion of those capital assets, equal to the proportion of
the original financial contribution made by HM Government, to a

nominee of the Secretary of State to use for educational purposes; or

b) if the Secretary of State directs that a transfer under clause 5.DD(a) is
not required, pay to the Secretary of State at the termination date (or,
by agreement with the Secretary of State, at the date of their
subsequent disposal) a sum equivalent to the proportion of the original
financial contribution made by HM Government.

5.EE The Secretary of State may:

a) waive all or part of the repayment due under sub-clause 5.DD(b) if the
Academy Trust obtains his permission to invest the sale proceeds for
its charitable purposes; or

b) direct the Academy Trust to pay all or part of the sale proceeds to the

relevant LA.

6. OTHER CONTRACTUAL ARRANGEMENTS
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Annexes

6.A  Any annexes to this Agreement form part of and are incorporated into this
Agreement.

The Master Agreement

6.B  Except as expressly provided in this Agreement, all provisions of the Master

Agreement have full force and effect.
General
6.C The Academy Trust cannot assign this Agreement.

6.D Failure to exercise, or a delay in exercising, any right or remedy of the
Secretary of State under this Agreement (including the right to terminate this
Agreement), or a single or partial exercise of such a right or remedy, is not a
waiver of, and does not prevent or restrict any initial or further exercise of, that

or any other right or remedy.

6.E  Termination of this Agreement will not affect the accrued rights, remedies,

obligations or liabilities of the parties existing at termination.

6.F This Agreement may be executed in any number of counterparts, each of
which when executed and delivered shall constitute a duplicate original, but all

of which will together constitute the same agreement.

6.G  This Agreement and any dispute or claim arising out of or in connection with it
or its subject matter or formation (including non-contractual disputes or
claims) shall be governed by and construed in accordance with the law of
England and Wales, and submitted to the exclusive jurisdiction of the courts of

England and Wales.
6.H Not used.

Information Sharing with Local Authorities — Statutory Responsibilities
6.1 The Academy Trust must provide:

a) the name, address and date of birth of the pupil or student;
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b) the name and address of a parent of the pupil or student;

c) information in the institution's possession about the pupil or student
(except if the pupil or student concerned (in the case of a pupil or student
who has attained the age of 16) or a parent of the pupil or student
concerned (in the case of a pupil or student who has not attained the age
of 16) has instructed the Academy Trust not to provide information of that
kind);

upon request under section 14 of the Education and Skills Act 2008 from a
local authority (for the purpose of enabling or assisting it to exercise its
functions under Part 1 of that Act); or

upon request under section 72 of that Act from a body providing services
under sections 68 or 70(1)(b) of the Act (for the purposes of providing such
services).
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ANNEXES

Annex A

ADMISSION OF CHILDREN AND YOUNG PEOPLE WITH EDUCATION, HEALTH
AND CARE PLANS

“EHC Plan” means an education, health and care plan made under section 37 of the
Children and Families Act 2014.

The Children and Families Act 2014 imposes duties directly on Academies in respect
of pupils with SEN, including the admission of pupils with EHC plans. If an Academy
Trust considers that a LA should not have named the Academy in an EHC plan, it may
ask the Secretary of State to determine whether the LA has acted unreasonably, and
to make an order directing the LA to reconsider. The Academy Trust must admit the
pupil if such a determination is pending. The Secretary of State’s determination as to
whether the LA acted unreasonably will be final, subject to any right of appeal which a
pupil (who is over compulsory school age) or parent of the pupil may have to the First-
tier Tribunal (Special Educational Needs and Disability) or the Upper Tribunal

Administrative Appeals Chamber.
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SUMMARY SHEET

Information about the Academy:

Name of Academy Trust

Invictus Education Trust

Company number

09284368

Date of Master Funding Agreement

25 August 2021

Name of Academy

Wombourne High School

Opening date

1 March 2015

Type of academy (indicate whether
academy or free school)

Mainstream Academy

Religious designation

N/A

Wholly or partly selective

N/A

Name of predecessor school (where
applicable)

Ounsdale High School

Capacity number (of statutory school 1106
age places)

(if the Academy has a nursery

provision, please provide a breakdown

of capacity for nursery pupils and

statutory school age places)

Age range (including nursery 11to 18
provision where the nursery is part of

the school)

Number of sixth form places 159
Number of boarding places N/A
SEN unit / Resource provision N/A
Land arrangements Version 2

(Version 1-8 or other)

Academy and title number of Land
(and Temporary Site)

Wombourne High School, Ounsdale
Road, Wolverhampton, West
Midlands, WV5 8BJ registered with
titte no: SF605213
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Please confirm which clause variations have been applied or marked as ‘Not

used’

Clause No. | Descriptor Applied | Not used

1.1 Only applies to free schools and new X
provision academies

2.A.1 Clause applies where an academy was X
previously a VC or foundation school
designated with a religious character

2.C,2.D Only applies where the Academy has an X
SEN unit or Resourced Provision

2.E Only applies where there was a X
predecessor independent school

2.E.1 Only applies to free Schools with nursery X
provision

2.G Clause does not apply to free schools X
(unless there was a predecessor
independent school), or new provision
academies

2.M Clause applies only to academies and free X
schools designated with a religious
character

2.N Clause applies only to academies that were X
formerly wholly selective grammar schools

2.0 Clause applies only to academies that were X
formerly partially selective grammar schools

2.P.1 Clause only applies to free schools or X
academy converter schools where there
was a predecessor maintained school

2.T Clause applies to free schools and new X
provision academies designated with a
religious character

2.W Clause only applies where the Academy is X

designated with a religious character but
was not previously a VC school or
foundation school designated with a
religious character (in which case use
clause 2.Y instead). Also use 2.W where an
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Clause No.

Descriptor

Applied

Not used

academy was previously a VC school but
has gone through a significant change
process to adopt VA characteristics in
parallel with converting to an academy

2.X

Clause only applies where the Academy has
not been designated with a religious
character

2.Y

Clause only applies where an academy was
previously a VC school or foundation school
designated with a religious character and
should be used instead of clause 2.W.
Where an academy was previously a VC
school but has gone through a significant
change process to adopt VA characteristics
in parallel with converting to an academy,
use clause 2.W instead.

2.Yc)

Sub-clause applies if the Academy is
designated with a denominational religious
character — CE etc. rather than ‘Christian’

3.A-3.F

Option 1 applies to converter and sponsored
academies: if used delete option 2

3.A-3.F

Option 2 applies to free schools and new
provision academies: if used delete option 1

3.H

Clause relating to Start-up only applies in
some cases (does not apply to academy
converters)

3.1.1

Only applies to Free schools with nursery
provision

3.J

Clause only applies to full sponsored and
intermediate sponsored academies with
approved Academy Action Plans

3.K

Clause does not apply to free schools
(unless there was a predecessor
independent school), or new provision
academies

5.G.1

Clause applies only to a boarding
academy/free school.
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Clause No. | Descriptor Applied | Not used

5.1 Clause only applies to sponsored X
academies

5.K Clause applies to free schools and may be X
applied to new provision academies

5.L Clause applies to free schools and may be X
applied to new provision academies

5.M Clause applies to free schools and may be X
applied to new provision academies

5.N Clause applies to free schools and may be X
applied to new provision academies

5.0 Clause applies to free schools and may be X
applied to new provision academies

6.H Clause only applies to schools which are X

designated with a Church of England or
Roman Catholic character
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1. ESTABLISHING THE ACADEMY

1.A This Agreement made between the Secretary of State for Education and
INVICTUS EDUCATION TRUST is supplemental to the master funding
agreement made between the same parties and dated 25 August 2021 (the

“Master Agreement”).
Definitions and interpretation

1.B  Except as expressly provided in this Agreement words and expressions
defined in the Master Agreement will have those same meanings in this

Agreement.

1.C The following capitalised words and expressions will have the following

meanings:
“The Academy” means the WOMBOURNE HIGH SCHOOL.

“Coasting” has the meaning given by regulations under subsection (3) of section
60B of the Education and Inspections Act 2006 in relation to a school to which that

section applies.

“Guidance” means guidance issued by or on behalf of the Secretary of State, as
amended from time to time.

“SEN” means special educational needs and has the meaning set out in sections
20(1) and 21(2) of the Children and Families Act 2014.

“Termination Notice” means a notice sent by the Secretary of State to the Academy

Trust, terminating this Agreement on the date specified in the notice.

“Termination Warning Notice” means a notice sent by the Secretary of State to the

Academy Trust, stating his intention to terminate this Agreement.

1.0 The Interpretation Act 1978 applies to this Agreement as it applies to an Act of

Parliament.

1.E Reference in this Agreement to clauses and annexes will, unless otherwise

stated, be to clauses and annexes to this Agreement.
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The Academy

1.F The Academy is a mainstream Academy as defined in clause 1.4 of the

Master Agreement.

1.G The Academy Trust will establish and maintain the Academy in accordance

with the Master Agreement and this Agreement.
1.H The Academy Trust opened the Academy on 1 March 2015.

1.1 Not used.

2. RUNNING OF THE ACADEMY

Teachers and staff

2.A  Subject to clause 2.A.2 and Annex A of this Agreement and section 67 of the
Children and Families Act 2014, the Academy Trust may, in accordance with
any relevant Guidance, employ anyone it believes is suitably qualified or is
otherwise eligible to plan and prepare lessons and courses for pupils, teach
pupils, and assess and report on pupils’ development, progress and

attainment.

2.A.1 Not used.

2.A.2 The Academy Trust must designate a staff member at the Academy as
responsible for promoting the educational achievement of registered pupils at
the Academy who are being looked after by a la, or are no longer looked after
by a la because of an adoption, special guardianship or child arrangements
order, or because they have been adopted from ‘state care’ outside England
and Wales, and in doing so must comply with the law, regulations and
Guidance that apply to maintained schools. The Academy Trust must ensure
the designated person undertakes appropriate training and has regard to any

Guidance.
Pupils

2.B  The planned capacity of the Academy is 1,106 and the age range is 11 to 18,
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including a sixth form of 159 places. For the avoidance of doubt,
notwithstanding that an individual applicant’s age might be outside the
specified age range of the Academy, the Academy is not prevented from
considering an application made by the child’s Parent(s) in order to comply
with the relevant paragraph of the Schools Admissions Code (‘Admission of
children outside their normal age group’), to request that the child be admitted
to the school outside of the child’s normal age group. Where such a request is
agreed, the child should be educated in an existing year group. The Academy

will be an all ability inclusive mixed sex school.

SEN Unit or Resourced Provision

2.C Not used.
2.0 Not used.
Charging

2.E Not used.

2.E.1 Not used.

Admissions

2.F

2.G

2.H

Subject to clauses 2.L and 2.M the Academy Trust will act in accordance with,
and will ensure that its Independent Appeal Panel is trained to act in
accordance with, the School Admissions Code and School Admission Appeals
Code published by the Department for Education (the “Codes”) and all
relevant admissions law as they apply to foundation and voluntary aided
schools, and with equalities law. Reference in the Codes or legislation to
“admission authorities” will be deemed to be references to the Academy Trust.

Pupils on roll in a Predecessor School which was a maintained or
independent school will transfer automatically to the Academy on opening. All
children already offered a place at that Predecessor School must be admitted

to the Academy.

The Academy Trust must participate in the local Fair Access Protocol. The
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Academy Trust must participate in the coordinated admission arrangements
operated by the LA in whose area the Academy is situated. If the Academy is
a free school, the Academy Trust is not required to participate in coordination

for its first intake of pupils.
2.1 Not used.
2.J Not used.
2.K  Not used.
2.L  The Secretary of State may:
a) direct the Academy Trust to admit a named pupil to the Academy:

I following an application from a LA including complying with a
school attendance order as defined in section 437 of the
Education Act 1996. Before doing so the Secretary of State will
consult the Academy Trust; or

ii.  where in relation to a specific child or children the Academy Trust
has failed to act in accordance with the Codes or this Agreement

or has otherwise acted unlawfully; or

b) direct the Academy Trust to amend its admission arrangements where
they do not comply with the Codes or this Agreement, or are otherwise

unlawful.
2.M Not used.
2.N  Not used.

2.0 Not used.

2.P  The Academy Trust must make arrangements to ensure an independent
appeals panel is established for the Academy and its clerk and members are
trained to act in accordance with the Codes. The Academy Trust must ensure
that parents and ‘relevant children’ (as described in the Codes) are informed
of their right to appeal to an Independent Appeal Panel if they are dissatisfied
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2P.1

2.Q

2.R

2.5

with an admission decision of the Academy Trust. The arrangements for
appeals must comply with the Codes as they apply to foundation and
voluntary aided schools. The determination of the Independent Appeal Panel

is binding on all parties.

The Academy Trust will treat any decision of an Independent Appeal Panel
constituted further to arrangements made by the admission authority of a
Predecessor School under section 94 of the School Standards and
Framework Act 1998 as binding on the Academy Trust, as though the

Academy Trust had made the decision subject to the appeal.

Subject to clause 2.R, the meaning of “relevant area” for the purposes of
consultation requirements in relation to admission arrangements is that
determined by the relevant LA for maintained schools in the area in
accordance with the Education (Relevant Areas for Consultation on Admission
Arrangements) Regulations 1999.

If the Academy does not consider the relevant area determined by the LA for
the maintained schools in the area to be appropriate, it must apply to the
Secretary of State by 1 August before the academic year in question for a
determination of the appropriate relevant area for the Academy, setting out
the reasons for this view. The Secretary of State will consult the Academy
Trust and the LA in whose area the Academy is situated in reaching a

decision.

The Office of the Schools Adjudicator (“OSA”) will consider objections to the
Academy’s admission arrangements (except objections against any agreed
derogations from the provisions of the Codes specified in this Agreement,
over which it has no jurisdiction). The Academy Trust must therefore make it
clear, when determining the Academy’s admission arrangements, that
objections should be submitted to the OSA. The OSA’s determination of an
objection is binding on the Academy and the Academy Trust must make
appropriate changes to its admission arrangements to give effect to the
Adjudicator’s decision within two months of the decision (or by 28 February

following the decision, whichever is sooner), unless an alternative timescale is
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specified by the Adjudicator.
2.T Not used.
Curriculum

2.U The Academy Trust must provide for the teaching of religious education and a

daily act of collective worship at the Academy.

2.V The Academy Trust must comply with section 71(1)-(6) and (8) of the School
Standards and Framework Act 1998 as if the Academy were a community,
foundation or voluntary school, and as if references to “religious education”
and “religious worship” in that section were references to the religious
education and religious worship provided by the Academy in accordance with

clause 2.X.
2.W Not used.

2.X Subject to clause 2.V, where the Academy has not been designated with a
religious character (in accordance with section 124B of the School
Standards and Framework Act 1998 or further to section 6(8) of the
Academies Act 2010):

a) provision must be made for religious education to be given to all pupils at the
Academy in accordance with the requirements for agreed syllabuses in
section 375(3) of the Education Act 1996 and paragraph 2(5) of Schedule 19
to the School Standards and Framework Act 1998;

b) the Academy must comply with section 70(1) of, and Schedule 20 to, the
School Standards and Framework Act 1998 as if it were a community school
or foundation school without a religious character, except that paragraph 4 of
that Schedule does not apply. The Academy may apply to the Secretary of
State for consent to be relieved of the requirement imposed by paragraph 3(2)
of that Schedule.

2.Y Not used.
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2.Z The Academy Trust must comply with paragraph 2A of the Schedule to The
Education (Independent School Standards) Regulations 2014 in relation to the
provision of Relationships Education, Relationships and Sex Education and

Health Education.

2.AA The Academy Trust must prevent political indoctrination, and secure the
balanced treatment of political issues, in line with the requirements for
maintained schools set out in the Education Act 1996, and have regard to any

Guidance.

3. GRANT FUNDING

Calculation of GAG
3A-3D Not used.

3.E  The Secretary of State will calculate GAG based on the pupil count at the
Academy. In order to calculate GAG for the Academy Financial Year in which
the Academy opens, the pupil count will be determined on the same basis as
that used by the relevant LA for determining the budget of the maintained

Predecessor School.

3.F  For Academy Financial Years after that referred to in clause 3.E, the basis of
the pupil count for determining GAG will be:

a) for pupils in Year 11 and below, the Schools Census which is used to
fund maintained schools for the financial year overlapping with the
Academy Financial Year in question; and

b) for pupils in Year 12 and above, the formula which is in use at the time

for maintained schools.

3.G The Secretary of State may, at his discretion, adjust the basis of the pupll
count to take account of any diseconomies of scale which may affect the
Academy if it is operating below the planned capacity in clause 2.B. If such an
adjustment is made in any Academy Financial Year, this will not change the

basis of the pupil count for calculating the following Academy Financial Year’s
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3.H

3.1

Other

3.J

3.K

GAG. If the Secretary of State has indicated that additional grant may be
payable in such circumstances, the Academy Trust will bid for this additional
grant based on need and providing appropriate supporting evidence. The

Secretary of State may accept or refuse the bid at his discretion.
Not used.

The Secretary of State recognises that if a Termination Notice or a
Termination Warning Notice is served, or the Master Agreement is otherwise
terminated, the intake of new pupils during the notice period may decline and
therefore payments based on the number of pupils attending the Academy
may be insufficient to meet the Academy’s needs. In these circumstances the
Secretary of State may pay a larger GAG in the notice period, to enable the

Academy to operate effectively.
Not used.

relevant funding

Not used.

The Secretary of State may pay the Academy Trust’s costs in connection with
the transfer of employees from a Predecessor School under the Transfer of
Undertakings (Protection of Employment) Regulations 2006. Such payment
will be agreed on a case-by-case basis. The Academy Trust must not budget
for such a payment unless the Secretary of State confirms in writing that it will

be paid.

Carrying forward of funds

3.L

Any additional grant made in accordance with clause 3.1, for a period after the
Secretary of State has served a Termination Notice or a Termination Warning
Notice under this Agreement, or otherwise terminates the Master Agreement,
may be carried forward without limitation or deduction until the circumstances

set out in clause 3.1 cease to apply or the Academy closes.

LAND
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“Land” means the land at Wombourne High School, Ounsdale Road,
Wolverhampton, West Midlands, WV5 8BJ, being the land registered with title
number SF605213 and demised by the Lease.

“Lease” means the lease, any subsequent variations to the lease or other
occupational agreement between the Academy Trust and a third party (the
“Landlord”) under which the Academy Trust derives title to the Land.

“Property Notice” means any order, notice, proposal, demand or other requirement
issued by any competent authority (including the Landlord) which materially affects
the Academy Trust’s ability to use the Land for the purposes of the Academy or any
correspondence that affects the extent of the Land.

Restrictions on Land transfer

4.A The Academy Trust must:

a) within 28 days of the signing of this Agreement in circumstances where
the Land is transferred to the Academy Trust prior to the date of this
Agreement, or otherwise within 28 days of the transfer of the Land to
the Academy Trust, apply to the Land Registry using Form RX1 for the
following restriction (the “Restriction”) to be entered in the

proprietorship register for the Land:

No disposition of the registered estate by the proprietor of the
registered estate, or by the proprietor of any registered charge, not
being a charge registered before the entry of this restriction, is to be
registered without a written consent signed by the Secretary of State for
Education, of Sanctuary Buildings, Great Smith Street, London SW1P
3BT;

b) take any further steps reasonably required to ensure that the

Restriction is entered on the proprietorship register;

C) promptly confirm to the Secretary of State when the Restriction has

been registered,;

d) if it has not registered the Restriction, permit the Secretary of State to

do so in its place; and

e) not, without the Secretary of State’s consent, apply to disapply, modify,

cancel or remove the Restriction, whether by itself, a holding company,
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a subsidiary company, or a receiver, administrator or liquidator acting in
the name of the Academy Trust.
Obligations of the Academy Trust

4.B The Academy Trust must keep the Land clean and tidy and make good any
damage or deterioration to the Land. The Academy Trust must not do
anything to lessen the value or marketability of the Land without the Secretary

of State’s consent.

4.C The Academy Trust must comply with the Lease and promptly enforce its

rights against the Landlord.
4.D The Academy Trust must not, without the Secretary of State’s consent:

a) terminate, vary, surrender, renew, dispose of or agree any revised rent

under the Lease;
b) grant any consent or licence; or
C) create or allow any encumbrance; or
d) part with or share possession or occupation; or
e) enter into any onerous or restrictive obligations,

in respect of all or part of the Land provided that the Academy Trust may grant
a licence or share occupation of part of the Land with a proprietor or proposed
proprietor of an academy or a body or individual providing services or facilities
which are within the uses permitted by the Lease and where no relationship of
landlord and tenant arises as a result of such occupation.

Option

4.E The Academy Trust grants and the Secretary of State accepts an option (the
“Option”) to acquire the Land at nil consideration. The Secretary of State may

exercise the Option in writing:
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d)

if this Agreement is terminated for any reason,;
at any time on or after the issue of a Termination Notice; or

if, under clause 4.K, the Academy Trust and the Secretary of State agree
that part of the Land should be demised or subleased to another
academy trust;

if, under clause 4.M, the Academy Trust cannot use all or part of the
Land as the permanent site of the Academy.

4.E.1 If the Option is exercised, completion will take place

a)

b)

28 days after the exercise date where a Termination Notice has not
been issued; or

where a Termination Notice has been issued, the date specified in the
Termination Notice as to when this Agreement shall terminate

and in either case in accordance with the Law Society’s Standard Conditions
of Sale for Commercial Property in force at that date.

Option notice

4.F The Academy Trust:

a)

b)

d)

must, within 14 days after acquiring the Land or, if later, after signing
this Agreement, apply to the Land Registry on Form AN1 (including a
copy of this Agreement) for a notice of the Option (the “Option Notice”)
to be entered in the register, taking any further steps required to have
the Option Notice registered and promptly confirming to the Secretary

of State when this has been done;

if it has not registered the Option Notice, agrees that the Secretary of

State may apply to register it using Form UN1;

must not, without the Secretary of State’s consent, apply to disapply,
modify or remove the Option Notice, whether by itself, a holding
company, a subsidiary company, or a receiver, administrator or

liquidator acting in the name of the Academy Trust, and

must, in the case of previously unregistered land, within 14 days after
acquiring the Land or, if later, after signing this Agreement, apply to

register a Class C(iv) land charge in the Land Charges Registry, and
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send the Secretary of State a copy of the relevant entry within 7 days
after the registration has been completed. If the Secretary of State
considers that the Academy Trust has not complied with this clause, he

may apply to secure the registration.

Property notices

4.G

If the Academy Trust receives a Property Notice, it must:

a) send a copy of it to the Secretary of State within 14 days, stating how

the Academy Trust intends to respond to it;

b) promptly give the Secretary of State all the information he asks for

about it;

C) allow the Secretary of State to take all necessary action, with or instead

of the Academy Trust, to comply with it, and

d) use its best endeavours to help the Secretary of State in connection
with it.

Breach of Lease

4.H

4.

If the Academy Trust is, or if it is reasonably foreseeable that it will be, in
material breach of the Lease, the Academy Trust must immediately give
written notice to the Secretary of State stating what the breach is and what
action the Academy Trust has taken or proposes to take to remedly it,

including timescales where appropriate.

After notifying the Secretary of State under clause 4.H, the Academy Trust

must:

a) promptly give the Secretary of State all the information he asks for

about the breach;

b) allow the Secretary of State to take all necessary action, with or instead
of the Academy Trust, to remedy or prevent the breach, and

C) use its best endeavours to help the Secretary of State to remedy or
prevent the breach.
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Sharing the Land

4.

4.K

4.L

Where:

a) the Secretary of State identifies basic or parental need for additional

places in the area in which the Academy is situated; and

b) the Secretary of State then considers that not all the Land is needed for

the operation of the Academy at planned capacity,

the Secretary of State must consult with the Academy Trust to determine
whether part of the Land could be demised or sublet to another academy
trust, as the Secretary of State considers appropriate, for the purpose of that
academy trust establishing and maintaining an educational institution on the
Land.

To the extent the Academy Trust and the Secretary of State agree to part of
the Land being demised or sublet in accordance with clause 4.J, the Academy
Trust must use its best endeavours to procure either the approval of the
Landlord or any necessary amendments to the Lease in order to enable it to
share occupation of the Land with the incoming academy trust and to provide
the incoming academy trust with security of occupancy over the Land
occupied by it, and shall enter into any legal arrangements which the
Secretary of State requires for this purpose. The Secretary of State shall meet
the necessary and reasonable legal costs incurred by the Academy Trust in

connection with entering into any such arrangements under this clause.

For the purposes of clause 4.J:

a) a basic need will arise when the forecast demand for pupil places in
the area where the Academy is situated is greater than the existing

capacity to provide them;

b) a parental need will arise when the Department for Education is
actually aware of an additional demand for pupil places in the area
where the Academy is situated, following representations from parents

in that area; and

C) planned capacity has the meaning given in clause 2.B.
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4.M

4.N

S.

If the Academy Trust cannot use all or part of the Land as the permanent site
of the Academy but the Secretary of State agrees not to terminate this
Agreement on that basis, the Secretary of State may notify the Academy Trust
that he intends to exercise the Option to transfer the Land for nil consideration

to himself or his nominee.

On or following the issue of a Termination Notice, the Secretary of State may
give notice that he intends to exercise his rights under clause 4.E. Any such
notice is without prejudice to his right to exercise any other rights available to

him.

TERMINATION

Termination by either party

5.A

Either party may give at least seven Academy Financial Years’ notice to
terminate this Agreement. Such termination would take effect on 31 August of

the relevant year.

Termination Warning Notice

5.B

The Secretary of State may serve a Termination Warning Notice where he

considers that:

a) the Academy Trust has breached the provisions of this Agreement or

the Master Agreement; or

b) the standards of performance of pupils at the Academy are

unacceptably low; or

C) there has been a serious breakdown in the way the Academy is

managed or governed; or

d) the safety of pupils or staff is threatened, including due to breakdown of

discipline; or

e) the Academy is Coasting provided he has notified the Academy Trust

that it is Coasting.
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5.C

5.D

5.E

A Termination Warning Notice served under clause 5.B will specify:
a) the action the Academy Trust must take;
b) the date by which the action must be completed; and

C) the date by which the Academy Trust must make any representations,

or confirm that it agrees to undertake the specified action.

The Secretary of State will consider any representations from the Academy
Trust which he receives by the date specified in the Termination Warning
Notice. The Secretary of State may amend the Termination Warning Notice to
specify further action which the Academy Trust must take, and the date by
which it must be completed.

If the Secretary of State considers that the Academy Trust has not responded
to the Termination Warning Notice as specified under clause 5.C(c), or has
not completed the action required in the Termination Warning Notice as
specified under clauses 5.C(a) and (b) (and any further action specified under

clause 5.D) he may serve a Termination Notice.

Termination by the Secretary of State after inspection

S5.F

5.G

If the Chief Inspector gives notice to the Academy Trust that:

a) special measures are required to be taken in relation to the Academy;

or
b) the Academy requires significant improvement

the Secretary of State may serve a Termination Warning Notice, specifying

the date by which the Academy Trust must make any representations.

In deciding whether to give notice of his intention to terminate under clause
5.F, the Secretary of State will have due regard to the overall performance of

the Academy Trust.

5.G.1 Not used.
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5.H

5.

If the Secretary of State has served a Termination Warning Notice under

clause 5.F and:

a) has not received any representations from the Academy Trust by the

date specified in the notice; or

b) having considered the representations made by the Academy Trust
remains satisfied that this Agreement should be terminated;

he may serve a Termination Notice.

Not used.

Termination by the Secretary of State

5.J

5.K

S5.L

5.M

5.N

5.0

If the Secretary of State has determined that the Academy will be removed
from the Register of Independent Schools and no appeal against that

determination is pending, he may serve a Termination Notice.
Not used.
Not used.
Not used.
Not used.

Not used.

Funding and admission during notice period

5.P

5.Q

If the Secretary of State serves a Termination Notice under clause 5.A, the
Academy Trust may continue during the notice period to admit pupils to the

Academy, and to receive GAG and EAG, in accordance with this Agreement.

If the Secretary of State serves a Termination Warning Notice or a
Termination Notice otherwise than under clause 5.A, the Academy Trust may
continue during the notice period to admit pupils to the Academy (unless the

Secretary of State specifies otherwise), and to receive GAG and EAG, in
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accordance with this Agreement.

Notice of intention to terminate by Academy Trust

5.R

5.S

5.T

The Secretary of State will, before the start of each Academy Financial Year,
provide the Academy Trust with a final funding allocation indicating the level
of GAG and EAG to be provided in the next Academy Financial Year (the
“Funding Allocation”).

If the Academy Trust is of the opinion that, after receipt of the Funding
Allocation for the next Academy Financial Year (the “Critical Year”) and after
taking into account all other resources likely to be available to the Academy,
including other funds that are likely to be available to the Academy from other
academies operated by the Academy Trust (“All Other Resources”), it is
likely that the cost of running the Academy during the Critical Year would
cause the Academy Trust to become insolvent (and for this reason only) then
the Academy Trust may give written notice of its intention to terminate this

Agreement on 31 August before the Critical Year.

Any notice given by the Academy Trust under clause 5.S must be provided to
the Secretary of State within six weeks of the Secretary of State issuing the
Funding Allocation. The notice given by the Academy Trust under clause 5.5

must specify:

a) the grounds upon which the Academy Trust’s opinion is based,

including:
I. evidence of those grounds;

ii.  any professional accounting advice the Academy Trust has

received;

iii. adetailed statement of steps which the Academy Trust proposes
to take to ensure that the running costs of the Academy are
reduced such that costs are less than the Funding Allocation and
All Other Resources, and the period of time within which such

steps will be taken; and
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5.U

5.V

5.W

5.X

b) the shortfall in the Critical Year between the Funding Allocation and All
Other Resources expected to be available to the Academy Trust to run

the Academy and the projected expenditure on the Academy; and

C) a detailed budget of income and expenditure for the Academy during
the Critical Year (the “Projected Budget”).

Both parties will use their best endeavours to agree whether or not the cost of
running the Academy during the Critical Year would cause the Academy Trust
to become insolvent. Both parties recognise that they will need to engage in a
constructive dialogue at the time about how best to provide education for the
pupils at the Academy and use their best endeavours to agree a practical

solution to the problem.

If no agreement is reached by 30 April (or another date if agreed between the
parties) as to whether the cost of running the Academy during the Ciritical
Year would cause the Academy Trust to become insolvent, then that question
will be referred to an independent expert (the “Expert”) for resolution. The
Expert’s determination will be final and binding on both parties. The Expert will
be requested to specify in his determination the amount of the shortfall in
funding (the “Shortfall”).

The Expert will be an insolvency practitioner with significant professional
experience of educational institutions or academies. If the parties fail to agree
upon the appointment of the Expert then the Expert will be appointed by the
President of the Institute of Chartered Accountants in England and Wales.

The Expert’s fees will be borne equally between the parties.

The Expert will be required in reaching his determination to take account of
advice from an educational specialist who is professionally familiar with the
issues arising from the budget management of schools. If the parties fail to
agree upon the appointment of the educational specialist then the educational
specialist will be appointed by the Chairman of the Specialist Schools and
Academies Trust (or any successor or equivalent body). The educational

specialist’s fees will be borne equally between the parties.
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5.Y

If the Expert determines that the cost of running the Academy during the
Critical Year would cause the Academy Trust to become insolvent, and the
Secretary of State will not have agreed to provide sufficient additional funding
to cover the Shortfall, then the Academy Trust will be entitled to terminate this
Agreement, by notice expiring on 31 August before the Critical Year. Any
such notice will be given within 21 days after (a) the Expert’'s determination
will have been given to the parties or (b), if later, the Secretary of State will
have given written notice of his refusal to provide sufficient additional funding

for the Academy to cover the Shortfall.

Effect of termination

5.2

5.AA

5.BB

5.CC

If this Agreement is terminated, the Academy will cease to be an Academy

within the meaning of sections 1 and 1A of the Academies Act 2010.

Subject to clauses 5.BB and 5.CC, if the Secretary of State terminates this
Agreement under clause 5.A, he will indemnify the Academy Trust. If the
Secretary of State terminates this Agreement otherwise than under clause

5.A, he may at his discretion indemnify or compensate the Academy Trust.

The amount of any such indemnity or compensation will be determined by the
Secretary of State, having regard to representations made to him by the
Academy Trust, and will be paid as and when the Secretary of State

considers appropriate.

The categories of expenditure incurred by the Academy Trust in consequence
of termination, for which the Secretary of State may indemnify the Academy

Trust under clauses 5.AA, may include:

a) staff compensation and redundancy payments;

b) compensation payments in respect of broken contracts;

C) expenses of disposing of assets or adapting them for other purposes;
d) legal and other professional fees; and

e) dissolution expenses.
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5.DD If this Agreement is terminated, and the Academy Trust owns capital assets
which have been partly or wholly funded by HM Government, the Academy

Trust must, as soon as possible after the termination date:

a) transfer a proportion of those capital assets, equal to the proportion of
the original financial contribution made by HM Government, to a
nominee of the Secretary of State to use for educational purposes; or

b) if the Secretary of State directs that a transfer under clause 5.DD(a) is
not required, pay to the Secretary of State at the termination date (or,
by agreement with the Secretary of State, at the date of their
subsequent disposal) a sum equivalent to the proportion of the original

financial contribution made by HM Government.
5.EE The Secretary of State may:

a) waive all or part of the repayment due under sub-clause 5.DD(b) if the
Academy Trust obtains his permission to invest the sale proceeds for

its charitable purposes; or

b) direct the Academy Trust to pay all or part of the sale proceeds to the

relevant LA.

6. OTHER CONTRACTUAL ARRANGEMENTS

Annexes

6.A  Any annexes to this Agreement form part of and are incorporated into this
Agreement.

The Master Agreement

6.B  Except as expressly provided in this Agreement, all provisions of the Master

Agreement have full force and effect.
General

6.C The Academy Trust cannot assign this Agreement.
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6.D

6.E

6.F

6.G

6.H

Failure to exercise, or a delay in exercising, any right or remedy of the
Secretary of State under this Agreement (including the right to terminate this
Agreement), or a single or partial exercise of such a right or remedy, is not a
waiver of, and does not prevent or restrict any initial or further exercise of, that

or any other right or remedy.

Termination of this Agreement will not affect the accrued rights, remedies,

obligations or liabilities of the parties existing at termination.

This Agreement may be executed in any number of counterparts, each of
which when executed and delivered shall constitute a duplicate original, but all
of which will together constitute the same agreement.

This Agreement and any dispute or claim arising out of or in connection with it
or its subject matter or formation (including non-contractual disputes or
claims) shall be governed by and construed in accordance with the law of
England and Wales, and submitted to the exclusive jurisdiction of the courts of
England and Wales.

Not used.

Information Sharing with Local Authorities — Statutory Responsibilities

6.1

The Academy Trust must provide:

a) the name, address and date of birth of the pupil or student;
b) the name and address of a parent of the pupil or student;

¢) information in the institution's possession about the pupil or student
(except if the pupil or student concerned (in the case of a pupil or student
who has attained the age of 16) or a parent of the pupil or student
concerned (in the case of a pupil or student who has not attained the age
of 16) has instructed the Academy Trust not to provide information of that
kind);

upon request under section 14 of the Education and Skills Act 2008 from a
local authority (for the purpose of enabling or assisting it to exercise its
functions under Part 1 of that Act); or
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upon request under section 72 of that Act from a body providing services
under sections 68 or 70(1)(b) of the Act (for the purposes of providing such
services).
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ANNEXES

Annex A

ADMISSION OF CHILDREN AND YOUNG PEOPLE WITH EDUCATION, HEALTH
AND CARE PLANS

“EHC Plan” means an education, health and care plan made under section 37 of the
Children and Families Act 2014.

The Children and Families Act 2014 imposes duties directly on Academies in respect
of pupils with SEN, including the admission of pupils with EHC plans. If an Academy
Trust considers that a LA should not have named the Academy in an EHC plan, it may
ask the Secretary of State to determine whether the LA has acted unreasonably, and
to make an order directing the LA to reconsider. The Academy Trust must admit the
pupil if such a determination is pending. The Secretary of State’s determination as to
whether the LA acted unreasonably will be final, subject to any right of appeal which a
pupil (who is over compulsory school age) or parent of the pupil may have to the First-
tier Tribunal (Special Educational Needs and Disability) or the Upper Tribunal

Administrative Appeals Chamber.
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SUMMARY SHEET

Information about the Academy:

Name of Academy Trust

Invictus Education Trust

Company number

09284368

Date of Master Funding Agreement

25 August 2021

Name of Academy

Leasowes High School

Opening date

1 December 2016

Type of academy (indicate whether
academy or free school)

Mainstream Academy

Religious designation

N/A

Wholly or partly selective

N/A

Name of predecessor school (where
applicable)

Leasowes High School

(Version 1-8 or other)

Capacity number (of statutory school 1229
age places)

(if the Academy has a nursery

provision, please provide a breakdown

of capacity for nursery pupils and

statutory school age places)

Age range (including nursery 11to 16
provision where the nursery is part of

the school)

Number of sixth form places N/A
Number of boarding places N/A
SEN unit / Resource provision N/A
Land arrangements Version 1

Academy and title number of Land
(and Temporary Site)

Leasowes High School, Kent Road,
Halesowen, West Midlands, B62 8PJ
registered with title no: WM945786
and Greenhill Alternative Learning
Campus, 221a Long Lane,
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Halesowen, West Midlands, B62 9JT
and the adjoining playing fields
registered with title no: WM944276.

Please confirm which clause variations have been applied or marked as ‘Not

used’

Clause No. | Descriptor Applied | Not used

1.1 Only applies to free schools and new X
provision academies

2.A.1 Clause applies where an academy was X
previously a VC or foundation school
designated with a religious character

2.C,2.D Only applies where the Academy has an X
SEN unit or Resourced Provision

2.E Only applies where there was a X
predecessor independent school

2.E.1 Only applies to free Schools with nursery X
provision

2.G Clause does not apply to free schools X
(unless there was a predecessor
independent school), or new provision
academies

2.M Clause applies only to academies and free X
schools designated with a religious
character

2.N Clause applies only to academies that were X
formerly wholly selective grammar schools

2.0 Clause applies only to academies that were X
formerly partially selective grammar schools

2.P.1 Clause only applies to free schools or X
academy converter schools where there
was a predecessor maintained school

2.T Clause applies to free schools and new X

provision academies designated with a
religious character
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Clause No.

Descriptor

Applied

Not used

2.W

Clause only applies where the Academy is
designated with a religious character but
was not previously a VC school or
foundation school designated with a
religious character (in which case use
clause 2.Y instead). Also use 2.W where an
academy was previously a VC school but
has gone through a significant change
process to adopt VA characteristics in
parallel with converting to an academy

2.X

Clause only applies where the Academy has
not been designated with a religious
character

2.Y

Clause only applies where an academy was
previously a VC school or foundation school
designated with a religious character and
should be used instead of clause 2.W.
Where an academy was previously a VC
school but has gone through a significant
change process to adopt VA characteristics
in parallel with converting to an academy,
use clause 2.W instead.

2.Yc)

Sub-clause applies if the Academy is
designated with a denominational religious
character — CE etc. rather than ‘Christian’

3.A-3.F

Option 1 applies to converter and sponsored
academies: if used delete option 2

3.A-3.F

Option 2 applies to free schools and new
provision academies: if used delete option 1

3.H

Clause relating to Start-up only applies in
some cases (does not apply to academy
converters)

3.1.1

Only applies to Free schools with nursery
provision

3.J

Clause only applies to full sponsored and
intermediate sponsored academies with
approved Academy Action Plans

3.K

Clause does not apply to free schools
(unless there was a predecessor
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Clause No. | Descriptor Applied | Not used
independent school), or new provision
academies

5G.1 Clause applies only to a boarding X
academy/free school.

5.1 Clause only applies to sponsored X
academies

5K Clause applies to free schools and may be X
applied to new provision academies

5.L Clause applies to free schools and may be X
applied to new provision academies

5.M Clause applies to free schools and may be X
applied to new provision academies

5.N Clause applies to free schools and may be X
applied to new provision academies

5.0 Clause applies to free schools and may be X
applied to new provision academies

6.H Clause only applies to schools which are X
designated with a Church of England or
Roman Catholic character
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1. ESTABLISHING THE ACADEMY

1.A This Agreement made between the Secretary of State for Education and
INVICTUS EDUCATION TRUST is supplemental to the master funding
agreement made between the same parties and dated 25 August 2021 (the

“Master Agreement”).
Definitions and interpretation

1.B  Except as expressly provided in this Agreement words and expressions
defined in the Master Agreement will have those same meanings in this

Agreement.

1.C The following capitalised words and expressions will have the following

meanings:
“The Academy” means the LEASOWES HIGH SCHOOL.

“Coasting” has the meaning given by regulations under subsection (3) of section
60B of the Education and Inspections Act 2006 in relation to a school to which that

section applies.

“Guidance” means guidance issued by or on behalf of the Secretary of State, as
amended from time to time.

“SEN” means special educational needs and has the meaning set out in sections
20(1) and 21(2) of the Children and Families Act 2014.

“Termination Notice” means a notice sent by the Secretary of State to the

Academy Trust, terminating this Agreement on the date specified in the notice.

“Termination Warning Notice” means a notice sent by the Secretary of State to the
Academy Trust, stating his intention to terminate this Agreement.

1.0 The Interpretation Act 1978 applies to this Agreement as it applies to an Act of

Parliament.

1.E Reference in this Agreement to clauses and annexes will, unless otherwise

stated, be to clauses and annexes to this Agreement.
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The Academy

1.F The Academy is a mainstream academy as defined in clause 1.4 of the

Master Agreement.

1.G The Academy Trust will establish and maintain the Academy in accordance

with the Master Agreement and this Agreement.
1.H The Academy Trust opened the Academy on 1 December 2016.

1.1 Not used.

2. RUNNING OF THE ACADEMY

Teachers and staff

2.A  Subject to clause 2.A.2 and Annex A of this Agreement and section 67 of the
Children and Families Act 2014, the Academy Trust may, in accordance with
any relevant Guidance, employ anyone it believes is suitably qualified or is
otherwise eligible to plan and prepare lessons and courses for pupils, teach
pupils, and assess and report on pupils’ development, progress and

attainment.

2.A.1 Not used.

2.A.2 The Academy Trust must designate a staff member at the Academy as
responsible for promoting the educational achievement of registered pupils at
the Academy who are being looked after by a la, or are no longer looked after
by a la because of an adoption, special guardianship or child arrangements
order, or because they have been adopted from ‘state care’ outside England
and Wales, and in doing so must comply with the law, regulations and
Guidance that apply to maintained schools. The Academy Trust must ensure
the designated person undertakes appropriate training and has regard to any

Guidance.
Pupils

2.B  The planned capacity of the Academy is 1,299 and the age range is 11 to 16.
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For the avoidance of doubt, notwithstanding that an individual applicant’'s age
might be outside the specified age range of the Academy, the Academy is not
prevented from considering an application made by the child’s Parent(s) in
order to comply with the relevant paragraph of the Schools Admissions Code
(‘Admission of children outside their normal age group’), to request that the
child be admitted to the school outside of the child’s normal age group. Where
such a request is agreed, the child should be educated in an existing year

group. The Academy will be an all ability inclusive mixed sex school.

SEN Unit or Resourced Provision

2.C  Not used.
2.0 Not used.
Charging

2.E  Not used.

2.E.1 Not used.

Admissions

2.F

2.G

2.H

Subiject to clauses 2.L and 2.M the Academy Trust will act in accordance with,
and will ensure that its Independent Appeal Panel is trained to act in
accordance with, the School Admissions Code and School Admission
Appeals Code published by the Department for Education (the “Codes”) and
all relevant admissions law as they apply to foundation and voluntary aided
schools, and with equalities law. Reference in the Codes or legislation to

“admission authorities” will be deemed to be references to the Academy Trust.

Pupils on roll in a Predecessor School which was a maintained or
independent school will transfer automatically to the Academy on opening. All
children already offered a place at that Predecessor School must be admitted

to the Academy.

The Academy Trust must participate in the local Fair Access Protocol. The

Academy Trust must participate in the coordinated admission arrangements
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2.1

2.J

2.K

2.L

2.M

2.N

2.0

2.P

operated by the LA in whose area the Academy is situated. If the Academy is
a free school, the Academy Trust is not required to participate in coordination

for its first intake of pupils.

Not used.

Not used.

Not used.

The Secretary of State may:

a) direct the Academy Trust to admit a named pupil to the Academy:

I following an application from a LA including complying with a
school attendance order as defined in section 437 of the
Education Act 1996. Before doing so the Secretary of State will

consult the Academy Trust; or

ii.  where in relation to a specific child or children the Academy Trust
has failed to act in accordance with the Codes or this Agreement

or has otherwise acted unlawfully; or

b) direct the Academy Trust to amend its admission arrangements where
they do not comply with the Codes or this Agreement, or are otherwise
unlawful.

Not used.
Not used.
Not used.

The Academy Trust must make arrangements to ensure an independent
appeals panel is established for the Academy and its clerk and members are
trained to act in accordance with the Codes. The Academy Trust must ensure
that parents and ‘relevant children’ (as described in the Codes) are informed
of their right to appeal to an Independent Appeal Panel if they are dissatisfied
with an admission decision of the Academy Trust. The arrangements for
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appeals must comply with the Codes as they apply to foundation and
voluntary aided schools. The determination of the Independent Appeal Panel

is binding on all parties.

2.P.1 The Academy Trust will treat any decision of an Independent Appeal Panel
constituted further to arrangements made by the admission authority of a
Predecessor School under section 94 of the School Standards and
Framework Act 1998 as binding on the Academy Trust, as though the

Academy Trust had made the decision subject to the appeal.

2.Q Subject to clause 2.R, the meaning of “relevant area” for the purposes of
consultation requirements in relation to admission arrangements is that
determined by the relevant LA for maintained schools in the area in
accordance with the Education (Relevant Areas for Consultation on

Admission Arrangements) Regulations 1999.

2.R If the Academy does not consider the relevant area determined by the LA for
the maintained schools in the area to be appropriate, it must apply to the
Secretary of State by 1 August before the academic year in question for a
determination of the appropriate relevant area for the Academy, setting out
the reasons for this view. The Secretary of State will consult the Academy
Trust and the LA in whose area the Academy is situated in reaching a

decision.

2.S The Office of the Schools Adjudicator (“OSA”) will consider objections to the
Academy’s admission arrangements (except objections against any agreed
derogations from the provisions of the Codes specified in this Agreement,
over which it has no jurisdiction). The Academy Trust must therefore make it
clear, when determining the Academy’s admission arrangements, that
objections should be submitted to the OSA. The OSA’s determination of an
objection is binding on the Academy and the Academy Trust must make
appropriate changes to its admission arrangements to give effect to the
Adjudicator’s decision within two months of the decision (or by 28 February
following the decision, whichever is sooner), unless an alternative timescale is

specified by the Adjudicator.
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2.T  Not used.

Curriculum

2.U The Academy Trust must provide for the teaching of religious education and a
daily act of collective worship at the Academy.

2.V The Academy Trust must comply with section 71(1)-(6) and (8) of the School
Standards and Framework Act 1998 as if the Academy were a community,
foundation or voluntary school, and as if references to “religious education”
and “religious worship” in that section were references to the religious
education and religious worship provided by the Academy in accordance with
clause 2.X.

2.W  Not used.

2.X  Subject to clause 2.V, where the Academy has not been designated with a
religious character (in accordance with section 124B of the School
Standards and Framework Act 1998 or further to section 6(8) of the
Academies Act 2010):

a) provision must be made for religious education to be given to all pupils
at the Academy in accordance with the requirements for agreed
syllabuses in section 375(3) of the Education Act 1996 and paragraph
2(5) of Schedule 19 to the School Standards and Framework Act 1998;

b) the Academy must comply with section 70(1) of, and Schedule 20 to,
the School Standards and Framework Act 1998 as if it were a
community school or foundation school without a religious character,
except that paragraph 4 of that Schedule does not apply. The
Academy may apply to the Secretary of State for consent to be relieved
of the requirement imposed by paragraph 3(2) of that Schedule.

2.Y  Not used.

2.Z The Academy Trust must comply with paragraph 2A of the Schedule to The

Education (Independent School Standards) Regulations 2014 in relation to the
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provision of Relationships Education, Relationships and Sex Education and
Health Education.

2.AA The Academy Trust must prevent political indoctrination, and secure the

3.

balanced treatment of political issues, in line with the requirements for
maintained schools set out in the Education Act 1996, and have regard to any
Guidance.

GRANT FUNDING

Calculation of GAG

3A-3D Not used.

3.E

3.F

3.G

The Secretary of State will calculate GAG based on the pupil count at the
Academy. In order to calculate GAG for the Academy Financial Year in which
the Academy opens, the pupil count will be determined on the same basis as
that used by the relevant LA for determining the budget of the maintained

Predecessor School.

For Academy Financial Years after that referred to in clause 3.E, the basis of

the pupil count for determining GAG will be:

a) for pupils in Year 11 and below, the Schools Census which is used to
fund maintained schools for the financial year overlapping with the

Academy Financial Year in question; and

b) for pupils in Year 12 and above, the formula which is in use at the time

for maintained schools.

The Secretary of State may, at his discretion, adjust the basis of the pupil
count to take account of any diseconomies of scale which may affect the
Academy if it is operating below the planned capacity in clause 2.B. If such an
adjustment is made in any Academy Financial Year, this will not change the
basis of the pupil count for calculating the following Academy Financial Year’s
GAG. If the Secretary of State has indicated that additional grant may be

payable in such circumstances, the Academy Trust will bid for this additional
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grant based on need and providing appropriate supporting evidence. The
Secretary of State may accept or refuse the bid at his discretion.

3.H Not used.

3.1 The Secretary of State recognises that if a Termination Notice or a
Termination Warning Notice is served, or the Master Agreement is otherwise
terminated, the intake of new pupils during the notice period may decline and
therefore payments based on the number of pupils attending the Academy
may be insufficient to meet the Academy’s needs. In these circumstances the
Secretary of State may pay a larger GAG in the notice period, to enable the

Academy to operate effectively.
3..1 Not used.
Other relevant funding
3.J Not used.

3.K  The Secretary of State may pay the Academy Trust’s costs in connection with
the transfer of employees from a Predecessor School under the Transfer of
Undertakings (Protection of Employment) Regulations 2006. Such payment
will be agreed on a case-by-case basis. The Academy Trust must not budget
for such a payment unless the Secretary of State confirms in writing that it will

be paid.
Carrying forward of funds

3.L  Any additional grant made in accordance with clause 3.1, for a period after the
Secretary of State has served a Termination Notice or a Termination Warning
Notice under this Agreement, or otherwise terminates the Master Agreement,
may be carried forward without limitation or deduction until the circumstances

set out in clause 3.1 cease to apply or the Academy closes.
4. LAND

“Land” means the freehold land at Leasowes High School, Kent Road, Halesowen,
West Midlands, B62 8PJ being the land registered with title number WM945786 and
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Greenhill Alternative Learning Campus, 221a Long Lane, Halesowen, West
Midlands, B62 9JT and the adjoining playing fields, being the land registered with
titte number WM944276 which is to be the permanent site of the Academy.

“Property Notice” means any order, notice, proposal, demand or other requirement
issued by any competent authority which materially affects the Academy Trust’s
ability to use the Land for the purposes of the Academy or any correspondence that
affects the extent of the Land.

Restrictions on Land transfer

4.A The Academy Trust must:

a)

b)

within 28 days of the signing of this Agreement in circumstances where
the Land is transferred to the Academy Trust prior to the date of this
Agreement, or otherwise within 28 days of the transfer of the Land to
the Academy Trust, apply to the Land Registry using Form RX1 for the
following restriction (the “Restriction”) to be entered in the

proprietorship register for the Land:

No disposition of the registered estate by the proprietor of the
registered estate, or by the proprietor of any registered charge, not
being a charge registered before the entry of this restriction, is to be
registered without a written consent signed by the Secretary of State for
Education, of Sanctuary Buildings, Great Smith Street, London SW1P
3BT;

take any further steps reasonably required to ensure that the
Restriction is entered on the proprietorship register;

promptly confirm to the Secretary of State when the Restriction has
been registered;

if it has not registered the Restriction, permit the Secretary of State to
do so in its place; and

not, without the Secretary of State’s consent, apply to disapply, modify,
cancel or remove the Restriction, whether by itself, a holding company,
a subsidiary company, or a receiver, administrator or liquidator acting in

the name of the Academy Trust.

Obligations of the Academy Trust
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4.B The Academy Trust must keep the Land clean and tidy and make good any
damage or deterioration to the Land. The Academy Trust must not do
anything to lessen the value or marketability of the Land without the Secretary

of State’s consent.

4.C The Academy Trust must not, without the Secretary of State’s consent:

a) grant any consent or licence; or
b) create or allow any encumbrance; or
c) part with or share possession or occupation; or

d) enterinto any onerous or restrictive obligations,

in respect of all or part of the Land provided that the Academy Trust may grant
a licence or share occupation of part of the Land with a proprietor or proposed
proprietor of an academy or a body or individual providing services or facilities
which are for community, fundraising or recreational purposes ancillary to
educational services and where no relationship of landlord and tenant arises as

a result of such occupation.

Option

4.D The Academy Trust grants and the Secretary of State accepts an option (the
“Option”) to acquire all or part of the Land at nil consideration. The Secretary
of State may exercise the Option in writing;

a) if this Agreement is terminated for any reason:
b) at any time on or after the issue of a Termination Notice;

c) if, under clause 4.H, the Academy Trust and the Secretary of State
agree that part of the Land should be demised or leased to another

academy trust; or

d) if, under clause 4.J, the Academy Trust cannot use all or part of the Land

as the permanent site of the Academy.
4.D.1 If the Option is exercised, completion will take place:

a) 28 days after the exercise date where a Termination Notice has not been

issued; or
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b) where a Termination Notice has been issued, the date specified in the

Termination Notice as to when this Agreement shall terminate.

and in either case in accordance with the Law Society’s Standard Conditions

of Sale for Commercial Property in force at that date.

Option notice

4E The Academy Trust:

a)

b)

d)

must, within 14 days after acquiring the Land or, if later, after signing this
Agreement, apply to the Land Registry on Form AN1 (including a copy of
this Agreement) for a notice of the Option (the “Option Notice”) to be
entered in the register, taking any further steps required to have the
Option Notice registered and promptly confirming to the Secretary of
State when this has been done;

if it has not registered the Option Notice, agrees that the Secretary of

State may apply to register it using Form UN1;

must not, without the Secretary of State’s consent, apply to disapply,
modify or remove the Option Notice, whether by itself, a holding
company, a subsidiary company, or a receiver, administrator or liquidator

acting in the name of the Academy Trust, and

must, in the case of previously unregistered land, within 14 days after
acquiring the Land or, if later, after signing this Agreement, apply to
register a Class C(iv) land charge in the Land Charges Registry, and
send the Secretary of State a copy of the relevant entry within 7 days
after the registration has been completed. If the Secretary of State
considers that the Academy Trust has not complied with this clause, he

may apply to secure the registration.

Property notices

4.F If the Academy Trust receives a Property Notice, it must:

a)

send a copy of it to the Secretary of State within 14 days, stating how
the Academy Trust intends to respond to it;
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b) promptly give the Secretary of State all the information he asks for
about it;

C) allow the Secretary of State to take all necessary action, with or instead

of the Academy Trust, to comply with it, and

d) use its best endeavours to help the Secretary of State in connection
with it.

Sharing the Land

4.G Where:

4.H

4.1

a) the Secretary of State identifies basic or parental need for additional

places in the area in which the Academy is situated; and

b) the Secretary of State then considers that not all the Land is needed for

the operation of the Academy at planned capacity,

the Secretary of State must consult with the Academy Trust to determine
whether part of the Land could be demised or leased to another academy
trust, as the Secretary of State considers appropriate, for the purpose of that
academy trust establishing and maintaining an educational institution on the
Land.

To the extent the Academy Trust and the Secretary of State agree to part of
the Land being demised or leased in accordance with clause 4.G, the
Academy Trust must use its best endeavours to procure all necessary
consents in order to enable it to share occupation of the Land with the
incoming academy trust and to provide the incoming academy trust with
security of tenure over that part of the Land occupied by it, and shall enter
into any legal arrangements which the Secretary of State requires for this
purpose. The Secretary of State shall meet the necessary and reasonable
legal costs incurred by the Academy Trust in connection with entering into

any such arrangements under this clause.

For the purposes of clause 4.G:
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4.

4.K

5.

a) a basic need will arise when the forecast demand for pupil places in
the area where the Academy is situated is greater than the existing

capacity to provide them;

b) a parental need will arise when the Department for Education is
actually aware of an additional demand for pupil places in the area
where the Academy is situated, following representations from parents

in that area; and

C) planned capacity has the meaning given in clause 2.B.

If the Academy Trust cannot use all or part of the Land as the permanent site
of the Academy but the Secretary of State agrees not to terminate this
Agreement on that basis, the Secretary of State may notify the Academy
Trust that he intends to exercise the Option to transfer all or part of the Land

for nil consideration to himself or his nominee.

On or following the issue of a Termination Notice, the Secretary of State may
give notice that he intends to exercise his rights under clause 4.D. Any such
notice is without prejudice to his right to exercise any other rights available to
him.

TERMINATION

Termination by either party

5.A

Either party may give at least seven Academy Financial Years’ notice to
terminate this Agreement. Such termination would take effect on 31 August of

the relevant year.

Termination Warning Notice

5.B

The Secretary of State may serve a Termination Warning Notice where he
considers that:

a) the Academy Trust has breached the provisions of this Agreement or

the Master Agreement; or

b) the standards of performance of pupils at the Academy are

unacceptably low; or
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5.C

5.D

5.E

C) there has been a serious breakdown in the way the Academy is

managed or governed; or

d) the safety of pupils or staff is threatened, including due to breakdown of

discipline; or

e) the Academy is Coasting provided he has notified the Academy Trust
that it is Coasting.

A Termination Warning Notice served under clause 5.B will specify:
a) the action the Academy Trust must take;
b) the date by which the action must be completed; and

C) the date by which the Academy Trust must make any representations,

or confirm that it agrees to undertake the specified action.

The Secretary of State will consider any representations from the Academy
Trust which he receives by the date specified in the Termination Warning
Notice. The Secretary of State may amend the Termination Warning Notice to
specify further action which the Academy Trust must take, and the date by
which it must be completed.

If the Secretary of State considers that the Academy Trust has not responded
to the Termination Warning Notice as specified under clause 5.C(c), or has
not completed the action required in the Termination Warning Notice as
specified under clauses 5.C(a) and (b) (and any further action specified under

clause 5.D) he may serve a Termination Notice.

Termination by the Secretary of State after inspection

S5.F

If the Chief Inspector gives notice to the Academy Trust that:

a) special measures are required to be taken in relation to the Academy;

or

b) the Academy requires significant improvement
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the Secretary of State may serve a Termination Warning Notice, specifying
the date by which the Academy Trust must make any representations.

5.G In deciding whether to give notice of his intention to terminate under clause
5.F, the Secretary of State will have due regard to the overall performance of

the Academy Trust.

5.G.1 Not used.

5.H If the Secretary of State has served a Termination Warning Notice under
clause 5.F and:

a) has not received any representations from the Academy Trust by the

date specified in the notice; or

b) having considered the representations made by the Academy Trust
remains satisfied that this Agreement should be terminated;

he may serve a Termination Notice.
5.1 Not used.
Termination by the Secretary of State

5.J If the Secretary of State has determined that the Academy will be removed
from the Register of Independent Schools and no appeal against that

determination is pending, he may serve a Termination Notice.
5.K  Not used.

5L Not used.

5.M Not used.
5.N  Not used.
5.0 Not used.

Funding and admission during notice period
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5.P

5.Q

If the Secretary of State serves a Termination Notice under clause 5.A, the
Academy Trust may continue during the notice period to admit pupils to the

Academy, and to receive GAG and EAG, in accordance with this Agreement.

If the Secretary of State serves a Termination Warning Notice or a
Termination Notice otherwise than under clause 5.A, the Academy Trust may
continue during the notice period to admit pupils to the Academy (unless the
Secretary of State specifies otherwise), and to receive GAG and EAG, in

accordance with this Agreement.

Notice of intention to terminate by Academy Trust

5.R

5.5

5.T

The Secretary of State will, before the start of each Academy Financial Year,
provide the Academy Trust with a final funding allocation indicating the level
of GAG and EAG to be provided in the next Academy Financial Year (the
“Funding Allocation™).

If the Academy Trust is of the opinion that, after receipt of the Funding
Allocation for the next Academy Financial Year (the “Critical Year”) and after
taking into account all other resources likely to be available to the Academy,
including other funds that are likely to be available to the Academy from other
academies operated by the Academy Trust (“All Other Resources”), it is
likely that the cost of running the Academy during the Critical Year would
cause the Academy Trust to become insolvent (and for this reason only) then
the Academy Trust may give written notice of its intention to terminate this

Agreement on 31 August before the Critical Year.

Any notice given by the Academy Trust under clause 5.S must be provided to
the Secretary of State within six weeks of the Secretary of State issuing the
Funding Allocation. The notice given by the Academy Trust under clause 5.S

must specify:

a) the grounds upon which the Academy Trust’s opinion is based,

including:

I evidence of those grounds;
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5.U

5.V

5.W

ii.  any professional accounting advice the Academy Trust has

received;

iii. adetailed statement of steps which the Academy Trust proposes
to take to ensure that the running costs of the Academy are
reduced such that costs are less than the Funding Allocation and
All Other Resources, and the period of time within which such

steps will be taken; and

b) the shortfall in the Critical Year between the Funding Allocation and All
Other Resources expected to be available to the Academy Trust to run
the Academy and the projected expenditure on the Academy; and

C) a detailed budget of income and expenditure for the Academy during
the Critical Year (the “Projected Budget”).

Both parties will use their best endeavours to agree whether or not the cost of
running the Academy during the Critical Year would cause the Academy Trust
to become insolvent. Both parties recognise that they will need to engage in a
constructive dialogue at the time about how best to provide education for the
pupils at the Academy and use their best endeavours to agree a practical
solution to the problem.

If no agreement is reached by 30 April (or another date if agreed between the
parties) as to whether the cost of running the Academy during the Ciritical
Year would cause the Academy Trust to become insolvent, then that question
will be referred to an independent expert (the “Expert”) for resolution. The
Expert’'s determination will be final and binding on both parties. The Expert will
be requested to specify in his determination the amount of the shortfall in
funding (the “Shortfall”).

The Expert will be an insolvency practitioner with significant professional
experience of educational institutions or academies. If the parties fail to agree
upon the appointment of the Expert then the Expert will be appointed by the
President of the Institute of Chartered Accountants in England and Wales.

The Expert’s fees will be borne equally between the parties.
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5.X

5.Y

The Expert will be required in reaching his determination to take account of
advice from an educational specialist who is professionally familiar with the
issues arising from the budget management of schools. If the parties fail to
agree upon the appointment of the educational specialist then the educational
specialist will be appointed by the Chairman of the Specialist Schools and
Academies Trust (or any successor or equivalent body). The educational

specialist’s fees will be borne equally between the parties.

If the Expert determines that the cost of running the Academy during the
Critical Year would cause the Academy Trust to become insolvent, and the
Secretary of State will not have agreed to provide sufficient additional funding
to cover the Shortfall, then the Academy Trust will be entitled to terminate this
Agreement, by notice expiring on 31 August before the Critical Year. Any
such notice will be given within 21 days after (a) the Expert’'s determination
will have been given to the parties or (b), if later, the Secretary of State will
have given written notice of his refusal to provide sufficient additional funding

for the Academy to cover the Shortfall.

Effect of termination

5.2

5.AA

5.BB

5.CC

If this Agreement is terminated, the Academy will cease to be an Academy
within the meaning of sections 1 and 1A of the Academies Act 2010.

Subject to clauses 5.BB and 5.CC, if the Secretary of State terminates this
Agreement under clause 5.A, he will indemnify the Academy Trust. If the

Secretary of State terminates this Agreement otherwise than under clause
5.A, he may at his discretion indemnify or compensate the Academy Trust.

The amount of any such indemnity or compensation will be determined by the
Secretary of State, having regard to representations made to him by the
Academy Trust, and will be paid as and when the Secretary of State

considers appropriate.

The categories of expenditure incurred by the Academy Trust in consequence
of termination, for which the Secretary of State may indemnify the Academy

Trust under clauses 5.AA, may include:
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a) staff compensation and redundancy payments;

b) compensation payments in respect of broken contracts;

C) expenses of disposing of assets or adapting them for other purposes;
d) legal and other professional fees; and
e) dissolution expenses.

5.DD If this Agreement is terminated, and the Academy Trust owns capital assets
which have been partly or wholly funded by HM Government, the Academy

Trust must, as soon as possible after the termination date:

a) transfer a proportion of those capital assets, equal to the proportion of
the original financial contribution made by HM Government, to a

nominee of the Secretary of State to use for educational purposes; or

b) if the Secretary of State directs that a transfer under clause 5.DD(a) is
not required, pay to the Secretary of State at the termination date (or,
by agreement with the Secretary of State, at the date of their
subsequent disposal) a sum equivalent to the proportion of the original

financial contribution made by HM Government.
5.EE The Secretary of State may:

a) waive all or part of the repayment due under sub-clause 5.DD(b) if the
Academy Trust obtains his permission to invest the sale proceeds for

its charitable purposes; or

b) direct the Academy Trust to pay all or part of the sale proceeds to the

relevant LA.

6. OTHER CONTRACTUAL ARRANGEMENTS

Annexes

6.A  Any annexes to this Agreement form part of and are incorporated into this
Agreement.
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The Master Agreement

6.B

Except as expressly provided in this Agreement, all provisions of the Master

Agreement have full force and effect.

General

6.C

6.D

6.E

6.F

6.G

6.H

The Academy Trust cannot assign this Agreement.

Failure to exercise, or a delay in exercising, any right or remedy of the
Secretary of State under this Agreement (including the right to terminate this
Agreement), or a single or partial exercise of such a right or remedy, is not a
waiver of, and does not prevent or restrict any initial or further exercise of, that

or any other right or remedy.

Termination of this Agreement will not affect the accrued rights, remedies,

obligations or liabilities of the parties existing at termination.

This Agreement may be executed in any number of counterparts, each of
which when executed and delivered shall constitute a duplicate original, but all

of which will together constitute the same agreement.

This Agreement and any dispute or claim arising out of or in connection with it
or its subject matter or formation (including non-contractual disputes or
claims) shall be governed by and construed in accordance with the law of
England and Wales, and submitted to the exclusive jurisdiction of the courts of
England and Wales.

Not used.

Information Sharing with Local Authorities — Statutory Responsibilities

6.1

The Academy Trust must provide:

a) the name, address and date of birth of the pupil or student;
b) the name and address of a parent of the pupil or student;

c) information in the institution's possession about the pupil or student

(except if the pupil or student concerned (in the case of a pupil or student
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who has attained the age of 16) or a parent of the pupil or student
concerned (in the case of a pupil or student who has not attained the age
of 16) has instructed the Academy Trust not to provide information of that
kind);

upon request under section 14 of the Education and Skills Act 2008 from a
local authority (for the purpose of enabling or assisting it to exercise its
functions under Part 1 of that Act); or

upon request under section 72 of that Act from a body providing services
under sections 68 or 70(1)(b) of the Act (for the purposes of providing such
services).
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ANNEXES

Annex A

ADMISSION OF CHILDREN AND YOUNG PEOPLE WITH EDUCATION, HEALTH
AND CARE PLANS

“EHC Plan” means an education, health and care plan made under section 37 of the
Children and Families Act 2014.

The Children and Families Act 2014 imposes duties directly on Academies in respect
of pupils with SEN, including the admission of pupils with EHC plans. If an Academy
Trust considers that a LA should not have named the Academy in an EHC plan, it may
ask the Secretary of State to determine whether the LA has acted unreasonably, and
to make an order directing the LA to reconsider. The Academy Trust must admit the
pupil if such a determination is pending. The Secretary of State’s determination as to
whether the LA acted unreasonably will be final, subject to any right of appeal which a
pupil (who is over compulsory school age) or parent of the pupil may have to the First-
tier Tribunal (Special Educational Needs and Disability) or the Upper Tribunal

Administrative Appeals Chamber.

Mainstream Supplemental FA December 2020 (v7) page 29



Department
for Education

© Crown copyright 2020

You may re-use this document/publication (not including logos) free of charge in any
format or medium, under the terms of the Open Government Licence v2.0. Where
we have identified any third party copyright information you will need to obtain
permission from the copyright holders concerned.

To view this licence:
Visit: www.nationalarchives.gov.uk/doc/open-government-licence/version/2
email: psi@nationalarchives.qgsi.gov.uk

We welcome feedback. If you would like to make any comments about this
publication, please email AESPD.feedback@education.gov.uk, quoting the title of
this document. Specific project queries should be sent to the allocated project
lead/lead contact.

About this publication:
enquiries www.education.gov.uk/contactus
download www.gov.uk/government/publications

Reference: DfE-00214-2020

l Follow us on Twitter: Like us on Facebook:

@educationgovuk facebook.com/educationgovuk

Mainstream Supplemental FA December 2020 (v7) page 30


http://www.nationalarchives.gov.uk/doc/open-government-licence/version/2
mailto:psi@nationalarchives.gsi.gov.uk
mailto:AFSPD.feedback@education.gov.uk
http://www.education.gov.uk/contactus
http://www.gov.uk/government/publications
http://twitter.com/educationgovuk
http://www.facebook.com/educationgovuk

Department
for Education

Mainstream
academy and free
school:
supplemental
funding agreement

December 2020 v7



Contents

Information about the Academy: 4
1.ESTABLISHING THE ACADEMY 8
Definitions and interpretation 8
The Academy 9
2.RUNNING OF THE ACADEMY 10
Teachers and staff 10
Pupils 11
SEN Unit or Resourced Provision 12
Charging 12
Admissions 12
Curriculum 16
3.GRANT FUNDING 19
Calculation of GAG 19
Other relevant funding 22
4.LAND 23
5. TERMINATION 56
Termination by either party 56
Termination Warning Notice 56
Termination by the Secretary of State after inspection 57
Termination by the Secretary of State 58
Funding and admission during notice period 60
Notice of intention to terminate by Academy Trust 61

Mainstream Supplemental FA December 2020 (v7) page 2



Effect of termination 63

6.0THER CONTRACTUAL ARRANGEMENTS 64
Annexes 64
The Master Agreement 64
General 65

Information Sharing with Local Authorities — Statutory Responsibilities 65
ANNEXES 68

7.ADMISSION OF CHILDREN AND YOUNG PEOPLE WITH EDUCATION,
HEALTH AND CARE PLANS 68

Mainstream Supplemental FA December 2020 (v7) page 3



SUMMARY SHEET

Information about the Academy:

Name of Academy Trust

Invictus Education Trust

Company number

09284368

Date of Master Funding Agreement

25 August 2021

Name of Academy

The Pedmore High School

Opening date

1 September 2018

Type of academy (indicate whether
academy or free school)

Mainstream Academy

Religious designation

N/A

Wholly or partly selective

N/A

Name of predecessor school (where
applicable)

Pedmore Technology College and
Community School

Capacity number (of statutory school 787
age places)

(if the Academy has a nursery

provision, please provide a breakdown

of capacity for nursery pupils and

statutory school age places)

Age range (including nursery 11to 16
provision where the nursery is part of

the school)

Number of sixth form places N/A
Number of boarding places N/A
SEN unit / Resource provision N/A
Land arrangements Version 1

(Version 1-8 or other)

Academy and title number of Land
(and Temporary Site)

The freehold land at Grange Road,
Pedmore, Stourbridge, West Midlands,
DY9 7HS registered with title no:
WM884031
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Please confirm which clause variations have been applied or marked as ‘Not

used’

Clause No. | Descriptor Applied | Not used

1.1 Only applies to free schools and new X
provision academies

2.A.1 Clause applies where an academy was X
previously a VC or foundation school
designated with a religious character

2.C,2.D Only applies where the Academy has an X
SEN unit or Resourced Provision

2.E Only applies where there was a X
predecessor independent school

2.E.1 Only applies to free Schools with nursery X
provision

2.G Clause does not apply to free schools X
(unless there was a predecessor
independent school), or new provision
academies

2.M Clause applies only to academies and free X
schools designated with a religious
character

2.N Clause applies only to academies that were X
formerly wholly selective grammar schools

2.0 Clause applies only to academies that were X
formerly partially selective grammar schools

2.P.1 Clause only applies to free schools or X
academy converter schools where there
was a predecessor maintained school

2.T Clause applies to free schools and new X
provision academies designated with a
religious character

2.W Clause only applies where the Academy is X

designated with a religious character but
was not previously a VC school or
foundation school designated with a
religious character (in which case use
clause 2.Y instead). Also use 2.W where an
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Clause No.

Descriptor

Applied

Not used

academy was previously a VC school but
has gone through a significant change
process to adopt VA characteristics in
parallel with converting to an academy

2.X

Clause only applies where the Academy has
not been designated with a religious
character

2.Y

Clause only applies where an academy was
previously a VC school or foundation school
designated with a religious character and
should be used instead of clause 2.W.
Where an academy was previously a VC
school but has gone through a significant
change process to adopt VA characteristics
in parallel with converting to an academy,
use clause 2.W instead.

2.Yc)

Sub-clause applies if the Academy is
designated with a denominational religious
character — CE etc. rather than ‘Christian’

3.A-3.F

Option 1 applies to converter and sponsored
academies: if used delete option 2

3.A-3.F

Option 2 applies to free schools and new
provision academies: if used delete option 1

3.H

Clause relating to Start-up only applies in
some cases (does not apply to academy
converters)

3.1.1

Only applies to Free schools with nursery
provision

3.J

Clause only applies to full sponsored and
intermediate sponsored academies with
approved Academy Action Plans

3.K

Clause does not apply to free schools
(unless there was a predecessor
independent school), or new provision
academies

5.G.1

Clause applies only to a boarding
academy/free school.
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Clause No. | Descriptor Applied | Not used

5.1 Clause only applies to sponsored X
academies

5.K Clause applies to free schools and may be X
applied to new provision academies

5.L Clause applies to free schools and may be X
applied to new provision academies

5.M Clause applies to free schools and may be X
applied to new provision academies

5.N Clause applies to free schools and may be X
applied to new provision academies

5.0 Clause applies to free schools and may be X
applied to new provision academies

6.H Clause only applies to schools which are X

designated with a Church of England or
Roman Catholic character
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1. ESTABLISHING THE ACADEMY

1.A This Agreement made between the Secretary of State for Education and
INVICTUS EDUCATION TRUST is supplemental to the master funding
agreement made between the same parties and dated 25 August 2021 (the

“Master Agreement”).
Definitions and interpretation

1.B  Except as expressly provided in this Agreement words and expressions
defined in the Master Agreement will have those same meanings in this

Agreement.

1.C The following capitalised words and expressions will have the following

meanings:
“The Academy” means THE PEDMORE HIGH SCHOOL.

“Coasting” has the meaning given by regulations under subsection (3) of section
60B of the Education and Inspections Act 2006 in relation to a school to which that

section applies.

“Guidance” means guidance issued by or on behalf of the Secretary of State, as
amended from time to time.

“SEN” means special educational needs and has the meaning set out in sections
20(1) and 21(2) of the Children and Families Act 2014.

“Termination Notice” means a notice sent by the Secretary of State to the

Academy Trust, terminating this Agreement on the date specified in the notice.

“Termination Warning Notice” means a notice sent by the Secretary of State to the

Academy Trust, stating his intention to terminate this Agreement.

1.0 The Interpretation Act 1978 applies to this Agreement as it applies to an Act of

Parliament.

1.E Reference in this Agreement to clauses and annexes will, unless otherwise

stated, be to clauses and annexes to this Agreement.
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The Academy

1.F The Academy is a mainstream academy as defined in clause 1.4 of the

Master Agreement.

1.G The Academy Trust will establish and maintain the Academy in accordance

with the Master Agreement and this Agreement.
1.H The Academy Trust opened the Academy on 1 September 2018.

1.1 Not used.

2. RUNNING OF THE ACADEMY

Teachers and staff

2.A  Subject to clause 2.A.2 and Annex A of this Agreement and section 67 of the
Children and Families Act 2014, the Academy Trust may, in accordance with
any relevant Guidance, employ anyone it believes is suitably qualified or is
otherwise eligible to plan and prepare lessons and courses for pupils, teach
pupils, and assess and report on pupils’ development, progress and

attainment.

2.A.1 Not used.

2.A.2 The Academy Trust must designate a staff member at the Academy as
responsible for promoting the educational achievement of registered pupils at
the Academy who are being looked after by a la, or are no longer looked after
by a la because of an adoption, special guardianship or child arrangements
order, or because they have been adopted from ‘state care’ outside England
and Wales, and in doing so must comply with the law, regulations and
Guidance that apply to maintained schools. The Academy Trust must ensure
the designated person undertakes appropriate training and has regard to any

Guidance.
Pupils

2.B  The planned capacity of the Academy is 787 and the age range is 11 to 16.
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For the avoidance of doubt, notwithstanding that an individual applicant’'s age
might be outside the specified age range of the Academy, the Academy is not
prevented from considering an application made by the child’s Parent(s) in
order to comply with the relevant paragraph of the Schools Admissions Code
(‘Admission of children outside their normal age group’), to request that the
child be admitted to the school outside of the child’s normal age group. Where
such a request is agreed, the child should be educated in an existing year

group. The Academy will be an all ability inclusive mixed sex school.

SEN Unit or Resourced Provision

2.C  Not used.
2.0 Not used.
Charging

2.E  Not used.

2.E.1 Not used.

Admissions

2.F

2.G

2.H

Subiject to clauses 2.L and 2.M the Academy Trust will act in accordance with,
and will ensure that its Independent Appeal Panel is trained to act in
accordance with, the School Admissions Code and School Admission
Appeals Code published by the Department for Education (the “Codes”) and
all relevant admissions law as they apply to foundation and voluntary aided
schools, and with equalities law. Reference in the Codes or legislation to

“admission authorities” will be deemed to be references to the Academy Trust.

Pupils on roll in a Predecessor School which was a maintained or
independent school will transfer automatically to the Academy on opening. All
children already offered a place at that Predecessor School must be admitted

to the Academy.

The Academy Trust must participate in the local Fair Access Protocol. The

Academy Trust must participate in the coordinated admission arrangements
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2.1

2.J

2.K

2.L

2.M

2.N

2.0

2.P

operated by the LA in whose area the Academy is situated. If the Academy is
a free school, the Academy Trust is not required to participate in coordination

for its first intake of pupils.

Not used.

Not used.

Not used.

The Secretary of State may:

a) direct the Academy Trust to admit a named pupil to the Academy:

I following an application from a LA including complying with a
school attendance order as defined in section 437 of the
Education Act 1996. Before doing so the Secretary of State will

consult the Academy Trust; or

ii.  where in relation to a specific child or children the Academy Trust
has failed to act in accordance with the Codes or this Agreement

or has otherwise acted unlawfully; or

b) direct the Academy Trust to amend its admission arrangements where
they do not comply with the Codes or this Agreement, or are otherwise
unlawful.

Not used.
Not used.
Not used.

The Academy Trust must make arrangements to ensure an independent
appeals panel is established for the Academy and its clerk and members are
trained to act in accordance with the Codes. The Academy Trust must ensure
that parents and ‘relevant children’ (as described in the Codes) are informed
of their right to appeal to an Independent Appeal Panel if they are dissatisfied
with an admission decision of the Academy Trust. The arrangements for
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appeals must comply with the Codes as they apply to foundation and
voluntary aided schools. The determination of the Independent Appeal Panel

is binding on all parties.

2.P.1 The Academy Trust will treat any decision of an Independent Appeal Panel
constituted further to arrangements made by the admission authority of a
Predecessor School under section 94 of the School Standards and
Framework Act 1998 as binding on the Academy Trust, as though the

Academy Trust had made the decision subject to the appeal.

2.Q Subject to clause 2.R, the meaning of “relevant area” for the purposes of
consultation requirements in relation to admission arrangements is that
determined by the relevant LA for maintained schools in the area in
accordance with the Education (Relevant Areas for Consultation on

Admission Arrangements) Regulations 1999.

2.R If the Academy does not consider the relevant area determined by the LA for
the maintained schools in the area to be appropriate, it must apply to the
Secretary of State by 1 August before the academic year in question for a
determination of the appropriate relevant area for the Academy, setting out
the reasons for this view. The Secretary of State will consult the Academy
Trust and the LA in whose area the Academy is situated in reaching a

decision.

2.S The Office of the Schools Adjudicator (“OSA”) will consider objections to the
Academy’s admission arrangements (except objections against any agreed
derogations from the provisions of the Codes specified in this Agreement,
over which it has no jurisdiction). The Academy Trust must therefore make it
clear, when determining the Academy’s admission arrangements, that
objections should be submitted to the OSA. The OSA’s determination of an
objection is binding on the Academy and the Academy Trust must make
appropriate changes to its admission arrangements to give effect to the
Adjudicator’s decision within two months of the decision (or by 28 February
following the decision, whichever is sooner), unless an alternative timescale is

specified by the Adjudicator.
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2.T  Not used.

Curriculum

2.U The Academy Trust must provide for the teaching of religious education and a
daily act of collective worship at the Academy.

2.V The Academy Trust must comply with section 71(1)-(6) and (8) of the School
Standards and Framework Act 1998 as if the Academy were a community,
foundation or voluntary school, and as if references to “religious education”
and “religious worship” in that section were references to the religious
education and religious worship provided by the Academy in accordance with
clause 2.X.

2.W  Not used.

2.X  Subject to clause 2.V, where the Academy has not been designated with a
religious character (in accordance with section 124B of the School
Standards and Framework Act 1998 or further to section 6(8) of the
Academies Act 2010):

a) provision must be made for religious education to be given to all pupils
at the Academy in accordance with the requirements for agreed
syllabuses in section 375(3) of the Education Act 1996 and paragraph
2(5) of Schedule 19 to the School Standards and Framework Act 1998;

b) the Academy must comply with section 70(1) of, and Schedule 20 to,
the School Standards and Framework Act 1998 as if it were a
community school or foundation school without a religious character,
except that paragraph 4 of that Schedule does not apply. The
Academy may apply to the Secretary of State for consent to be relieved
of the requirement imposed by paragraph 3(2) of that Schedule.

2.Y  Not used.

2.Z The Academy Trust must comply with paragraph 2A of the Schedule to The

Education (Independent School Standards) Regulations 2014 in relation to the
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provision of Relationships Education, Relationships and Sex Education and
Health Education.

2.AA The Academy Trust must prevent political indoctrination, and secure the

3.

balanced treatment of political issues, in line with the requirements for
maintained schools set out in the Education Act 1996, and have regard to any
Guidance.

GRANT FUNDING

Calculation of GAG

3A-3D Not used.

3.E

3.F

3.G

The Secretary of State will calculate GAG based on the pupil count at the
Academy. In order to calculate GAG for the Academy Financial Year in which
the Academy opens, the pupil count will be determined on the same basis as
that used by the relevant LA for determining the budget of the maintained

Predecessor School.

For Academy Financial Years after that referred to in clause 3.E, the basis of

the pupil count for determining GAG will be:

a) for pupils in Year 11 and below, the Schools Census which is used to
fund maintained schools for the financial year overlapping with the

Academy Financial Year in question; and

b) for pupils in Year 12 and above, the formula which is in use at the time

for maintained schools.

The Secretary of State may, at his discretion, adjust the basis of the pupil
count to take account of any diseconomies of scale which may affect the
Academy if it is operating below the planned capacity in clause 2.B. If such an
adjustment is made in any Academy Financial Year, this will not change the
basis of the pupil count for calculating the following Academy Financial Year’s
GAG. If the Secretary of State has indicated that additional grant may be

payable in such circumstances, the Academy Trust will bid for this additional
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grant based on need and providing appropriate supporting evidence. The
Secretary of State may accept or refuse the bid at his discretion.

3.H Not used.

3.1 The Secretary of State recognises that if a Termination Notice or a
Termination Warning Notice is served, or the Master Agreement is otherwise
terminated, the intake of new pupils during the notice period may decline and
therefore payments based on the number of pupils attending the Academy
may be insufficient to meet the Academy’s needs. In these circumstances the
Secretary of State may pay a larger GAG in the notice period, to enable the

Academy to operate effectively.
3..1 Not used.
Other relevant funding
3.J Not used.

3.K  The Secretary of State may pay the Academy Trust’s costs in connection with
the transfer of employees from a Predecessor School under the Transfer of
Undertakings (Protection of Employment) Regulations 2006. Such payment
will be agreed on a case-by-case basis. The Academy Trust must not budget
for such a payment unless the Secretary of State confirms in writing that it will

be paid.
Carrying forward of funds

3.L  Any additional grant made in accordance with clause 3.1, for a period after the
Secretary of State has served a Termination Notice or a Termination Warning
Notice under this Agreement, or otherwise terminates the Master Agreement,
may be carried forward without limitation or deduction until the circumstances

set out in clause 3.1 cease to apply or the Academy closes.

4, LAND
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“Land” means the freehold land at Grange Road, Pedmore, Stourbridge, West
Midlands, DY9 7HS being the land registered with title number WM884031, which is
to be the permanent site of the Academy.

“Property Notice” means any order, notice, proposal, demand or other requirement
issued by any competent authority which materially affects the Academy Trust’s
ability to use the Land for the purposes of the Academy or any correspondence that
affects the extent of the Land.

Restrictions on Land transfer

4.A The Academy Trust must:

a)

b)

within 28 days of the signing of this Agreement in circumstances where
the Land is transferred to the Academy Trust prior to the date of this
Agreement, or otherwise within 28 days of the transfer of the Land to
the Academy Trust, apply to the Land Registry using Form RX1 for the
following restriction (the “Restriction”) to be entered in the

proprietorship register for the Land:

No disposition of the registered estate by the proprietor of the
registered estate, or by the proprietor of any registered charge, not
being a charge registered before the entry of this restriction, is to be
registered without a written consent signed by the Secretary of State for
Education, of Sanctuary Buildings, Great Smith Street, London SW1P
3BT;

take any further steps reasonably required to ensure that the
Restriction is entered on the proprietorship register;

promptly confirm to the Secretary of State when the Restriction has
been registered;

if it has not registered the Restriction, permit the Secretary of State to
do so in its place; and

not, without the Secretary of State’s consent, apply to disapply, modify,
cancel or remove the Restriction, whether by itself, a holding company,
a subsidiary company, or a receiver, administrator or liquidator acting in

the name of the Academy Trust.

Obligations of the Academy Trust
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4.B The Academy Trust must keep the Land clean and tidy and make good any
damage or deterioration to the Land. The Academy Trust must not do
anything to lessen the value or marketability of the Land without the Secretary

of State’s consent.

4.C The Academy Trust must not, without the Secretary of State’s consent:

a) grant any consent or licence; or
b) create or allow any encumbrance; or
c) part with or share possession or occupation; or

d) enterinto any onerous or restrictive obligations,

in respect of all or part of the Land provided that the Academy Trust may grant
a licence or share occupation of part of the Land with a proprietor or proposed
proprietor of an academy or a body or individual providing services or facilities
which are for community, fundraising or recreational purposes ancillary to
educational services and where no relationship of landlord and tenant arises as

a result of such occupation.

Option

4.D The Academy Trust grants and the Secretary of State accepts an option (the
“Option”) to acquire all or part of the Land at nil consideration. The Secretary
of State may exercise the Option in writing;

a) if this Agreement is terminated for any reason:
b) at any time on or after the issue of a Termination Notice;

c) if, under clause 4.H, the Academy Trust and the Secretary of State
agree that part of the Land should be demised or leased to another

academy trust; or

d) if, under clause 4.J, the Academy Trust cannot use all or part of the Land

as the permanent site of the Academy.
4.D.1 If the Option is exercised, completion will take place:

a) 28 days after the exercise date where a Termination Notice has not been

issued; or
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b) where a Termination Notice has been issued, the date specified in the

Termination Notice as to when this Agreement shall terminate.

and in either case in accordance with the Law Society’s Standard Conditions

of Sale for Commercial Property in force at that date.

Option notice

4E The Academy Trust:

a)

b)

d)

must, within 14 days after acquiring the Land or, if later, after signing this
Agreement, apply to the Land Registry on Form AN1 (including a copy of
this Agreement) for a notice of the Option (the “Option Notice”) to be
entered in the register, taking any further steps required to have the
Option Notice registered and promptly confirming to the Secretary of
State when this has been done;

if it has not registered the Option Notice, agrees that the Secretary of

State may apply to register it using Form UN1;

must not, without the Secretary of State’s consent, apply to disapply,
modify or remove the Option Notice, whether by itself, a holding
company, a subsidiary company, or a receiver, administrator or liquidator

acting in the name of the Academy Trust, and

must, in the case of previously unregistered land, within 14 days after
acquiring the Land or, if later, after signing this Agreement, apply to
register a Class C(iv) land charge in the Land Charges Registry, and
send the Secretary of State a copy of the relevant entry within 7 days
after the registration has been completed. If the Secretary of State
considers that the Academy Trust has not complied with this clause, he

may apply to secure the registration.

Property notices

4.F If the Academy Trust receives a Property Notice, it must:

a)

send a copy of it to the Secretary of State within 14 days, stating how
the Academy Trust intends to respond to it;
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b) promptly give the Secretary of State all the information he asks for
about it;

C) allow the Secretary of State to take all necessary action, with or instead

of the Academy Trust, to comply with it, and

d) use its best endeavours to help the Secretary of State in connection
with it.

Sharing the Land

4.G Where:

4.H

4.1

a) the Secretary of State identifies basic or parental need for additional

places in the area in which the Academy is situated; and

b) the Secretary of State then considers that not all the Land is needed for

the operation of the Academy at planned capacity,

the Secretary of State must consult with the Academy Trust to determine
whether part of the Land could be demised or leased to another academy
trust, as the Secretary of State considers appropriate, for the purpose of that
academy trust establishing and maintaining an educational institution on the
Land.

To the extent the Academy Trust and the Secretary of State agree to part of
the Land being demised or leased in accordance with clause 4.G, the
Academy Trust must use its best endeavours to procure all necessary
consents in order to enable it to share occupation of the Land with the
incoming academy trust and to provide the incoming academy trust with
security of tenure over that part of the Land occupied by it, and shall enter
into any legal arrangements which the Secretary of State requires for this
purpose. The Secretary of State shall meet the necessary and reasonable
legal costs incurred by the Academy Trust in connection with entering into

any such arrangements under this clause.

For the purposes of clause 4.G:
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4.

4.K

5.

a) a basic need will arise when the forecast demand for pupil places in
the area where the Academy is situated is greater than the existing

capacity to provide them;

b) a parental need will arise when the Department for Education is
actually aware of an additional demand for pupil places in the area
where the Academy is situated, following representations from parents

in that area; and

C) planned capacity has the meaning given in clause 2.B.

If the Academy Trust cannot use all or part of the Land as the permanent site
of the Academy but the Secretary of State agrees not to terminate this
Agreement on that basis, the Secretary of State may notify the Academy
Trust that he intends to exercise the Option to transfer all or part of the Land

for nil consideration to himself or his nominee.

On or following the issue of a Termination Notice, the Secretary of State may
give notice that he intends to exercise his rights under clause 4.D. Any such
notice is without prejudice to his right to exercise any other rights available to
him.

TERMINATION

Termination by either party

5.A

Either party may give at least seven Academy Financial Years’ notice to
terminate this Agreement. Such termination would take effect on 31 August of

the relevant year.

Termination Warning Notice

5.B

The Secretary of State may serve a Termination Warning Notice where he
considers that:

a) the Academy Trust has breached the provisions of this Agreement or

the Master Agreement; or

b) the standards of performance of pupils at the Academy are

unacceptably low; or
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5.C

5.D

5.E

C) there has been a serious breakdown in the way the Academy is

managed or governed; or

d) the safety of pupils or staff is threatened, including due to breakdown of

discipline; or

e) the Academy is Coasting provided he has notified the Academy Trust
that it is Coasting.

A Termination Warning Notice served under clause 5.B will specify:
a) the action the Academy Trust must take;
b) the date by which the action must be completed; and

C) the date by which the Academy Trust must make any representations,

or confirm that it agrees to undertake the specified action.

The Secretary of State will consider any representations from the Academy
Trust which he receives by the date specified in the Termination Warning
Notice. The Secretary of State may amend the Termination Warning Notice to
specify further action which the Academy Trust must take, and the date by
which it must be completed.

If the Secretary of State considers that the Academy Trust has not responded
to the Termination Warning Notice as specified under clause 5.C(c), or has
not completed the action required in the Termination Warning Notice as
specified under clauses 5.C(a) and (b) (and any further action specified under

clause 5.D) he may serve a Termination Notice.

Termination by the Secretary of State after inspection

S5.F

If the Chief Inspector gives notice to the Academy Trust that:

a) special measures are required to be taken in relation to the Academy;

or

b) the Academy requires significant improvement
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the Secretary of State may serve a Termination Warning Notice, specifying
the date by which the Academy Trust must make any representations.

5.G In deciding whether to give notice of his intention to terminate under clause
5.F, the Secretary of State will have due regard to the overall performance of

the Academy Trust.

5.G.1 Not used.

5.H If the Secretary of State has served a Termination Warning Notice under
clause 5.F and:

a) has not received any representations from the Academy Trust by the

date specified in the notice; or

b) having considered the representations made by the Academy Trust
remains satisfied that this Agreement should be terminated;

he may serve a Termination Notice.
5.1 Not used.
Termination by the Secretary of State

5.J If the Secretary of State has determined that the Academy will be removed
from the Register of Independent Schools and no appeal against that

determination is pending, he may serve a Termination Notice.
5.K  Not used.

5L Not used.

5.M Not used.
5.N  Not used.
5.0 Not used.

Funding and admission during notice period
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5.P

5.Q

If the Secretary of State serves a Termination Notice under clause 5.A, the
Academy Trust may continue during the notice period to admit pupils to the

Academy, and to receive GAG and EAG, in accordance with this Agreement.

If the Secretary of State serves a Termination Warning Notice or a
Termination Notice otherwise than under clause 5.A, the Academy Trust may
continue during the notice period to admit pupils to the Academy (unless the
Secretary of State specifies otherwise), and to receive GAG and EAG, in

accordance with this Agreement.

Notice of intention to terminate by Academy Trust

5.R

5.S

S5.T

The Secretary of State will, before the start of each Academy Financial Year,
provide the Academy Trust with a final funding allocation indicating the level
of GAG and EAG to be provided in the next Academy Financial Year (the

“Funding Allocation”).

If the Academy Trust is of the opinion that, after receipt of the Funding
Allocation for the next Academy Financial Year (the “Critical Year”) and after
taking into account all other resources likely to be available to the Academy,
including other funds that are likely to be available to the Academy from other
academies operated by the Academy Trust (“All Other Resources”), it is
likely that the cost of running the Academy during the Critical Year would
cause the Academy Trust to become insolvent (and for this reason only) then
the Academy Trust may give written notice of its intention to terminate this
Agreement on 31 August before the Ciritical Year.

Any notice given by the Academy Trust under clause 5.S must be provided to
the Secretary of State within six weeks of the Secretary of State issuing the
Funding Allocation. The notice given by the Academy Trust under clause 5.S

must specify:

a) the grounds upon which the Academy Trust’s opinion is based,

including:
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5.U

5.V

5.W

I. evidence of those grounds;

ii.  any professional accounting advice the Academy Trust has

received;

iii. adetailed statement of steps which the Academy Trust proposes
to take to ensure that the running costs of the Academy are
reduced such that costs are less than the Funding Allocation and
All Other Resources, and the period of time within which such

steps will be taken; and

b) the shortfall in the Critical Year between the Funding Allocation and All
Other Resources expected to be available to the Academy Trust to run

the Academy and the projected expenditure on the Academy; and

C) a detailed budget of income and expenditure for the Academy during
the Critical Year (the “Projected Budget”).

Both parties will use their best endeavours to agree whether or not the cost of
running the Academy during the Critical Year would cause the Academy Trust
to become insolvent. Both parties recognise that they will need to engage in a
constructive dialogue at the time about how best to provide education for the
pupils at the Academy and use their best endeavours to agree a practical
solution to the problem.

If no agreement is reached by 30 April (or another date if agreed between the
parties) as to whether the cost of running the Academy during the Critical
Year would cause the Academy Trust to become insolvent, then that question
will be referred to an independent expert (the “Expert”) for resolution. The
Expert’s determination will be final and binding on both parties. The Expert will
be requested to specify in his determination the amount of the shortfall in
funding (the “Shortfall”).

The Expert will be an insolvency practitioner with significant professional
experience of educational institutions or academies. If the parties fail to agree

upon the appointment of the Expert then the Expert will be appointed by the
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5.X

5.Y

President of the Institute of Chartered Accountants in England and Wales.
The Expert’s fees will be borne equally between the parties.

The Expert will be required in reaching his determination to take account of
advice from an educational specialist who is professionally familiar with the
issues arising from the budget management of schools. If the parties fail to
agree upon the appointment of the educational specialist then the educational
specialist will be appointed by the Chairman of the Specialist Schools and
Academies Trust (or any successor or equivalent body). The educational

specialist’s fees will be borne equally between the parties.

If the Expert determines that the cost of running the Academy during the
Critical Year would cause the Academy Trust to become insolvent, and the
Secretary of State will not have agreed to provide sufficient additional funding
to cover the Shortfall, then the Academy Trust will be entitled to terminate this
Agreement, by notice expiring on 31 August before the Critical Year. Any
such notice will be given within 21 days after (a) the Expert’s determination
will have been given to the parties or (b), if later, the Secretary of State will
have given written notice of his refusal to provide sufficient additional funding

for the Academy to cover the Shortfall.

Effect of termination

5.2

5.AA

5.BB

If this Agreement is terminated, the Academy will cease to be an Academy

within the meaning of sections 1 and 1A of the Academies Act 2010.

Subject to clauses 5.BB and 5.CC, if the Secretary of State terminates this
Agreement under clause 5.A, he will indemnify the Academy Trust. If the
Secretary of State terminates this Agreement otherwise than under clause

5.A, he may at his discretion indemnify or compensate the Academy Trust.

The amount of any such indemnity or compensation will be determined by the
Secretary of State, having regard to representations made to him by the
Academy Trust, and will be paid as and when the Secretary of State

considers appropriate.
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5.CC The categories of expenditure incurred by the Academy Trust in consequence
of termination, for which the Secretary of State may indemnify the Academy

Trust under clauses 5.AA, may include:

a) staff compensation and redundancy payments;

b) compensation payments in respect of broken contracts;

C) expenses of disposing of assets or adapting them for other purposes;
d) legal and other professional fees; and

e) dissolution expenses.

5.DD If this Agreement is terminated, and the Academy Trust owns capital assets
which have been partly or wholly funded by HM Government, the Academy

Trust must, as soon as possible after the termination date:

a) transfer a proportion of those capital assets, equal to the proportion of
the original financial contribution made by HM Government, to a

nominee of the Secretary of State to use for educational purposes; or

b) if the Secretary of State directs that a transfer under clause 5.DD(a) is
not required, pay to the Secretary of State at the termination date (or,
by agreement with the Secretary of State, at the date of their
subsequent disposal) a sum equivalent to the proportion of the original
financial contribution made by HM Government.

5.EE The Secretary of State may:

a) waive all or part of the repayment due under sub-clause 5.DD(b) if the
Academy Trust obtains his permission to invest the sale proceeds for
its charitable purposes; or

b) direct the Academy Trust to pay all or part of the sale proceeds to the

relevant LA.

6. OTHER CONTRACTUAL ARRANGEMENTS
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Annexes

6.A  Any annexes to this Agreement form part of and are incorporated into this
Agreement.

The Master Agreement

6.B  Except as expressly provided in this Agreement, all provisions of the Master

Agreement have full force and effect.
General
6.C The Academy Trust cannot assign this Agreement.

6.D Failure to exercise, or a delay in exercising, any right or remedy of the
Secretary of State under this Agreement (including the right to terminate this
Agreement), or a single or partial exercise of such a right or remedy, is not a
waiver of, and does not prevent or restrict any initial or further exercise of, that

or any other right or remedy.

6.E  Termination of this Agreement will not affect the accrued rights, remedies,

obligations or liabilities of the parties existing at termination.

6.F This Agreement may be executed in any number of counterparts, each of
which when executed and delivered shall constitute a duplicate original, but all

of which will together constitute the same agreement.

6.G  This Agreement and any dispute or claim arising out of or in connection with it
or its subject matter or formation (including non-contractual disputes or
claims) shall be governed by and construed in accordance with the law of
England and Wales, and submitted to the exclusive jurisdiction of the courts of

England and Wales.
6.H Not used.

Information Sharing with Local Authorities — Statutory Responsibilities
6.1 The Academy Trust must provide:

a) the name, address and date of birth of the pupil or student;
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b) the name and address of a parent of the pupil or student;

c) information in the institution's possession about the pupil or student
(except if the pupil or student concerned (in the case of a pupil or student
who has attained the age of 16) or a parent of the pupil or student
concerned (in the case of a pupil or student who has not attained the age
of 16) has instructed the Academy Trust not to provide information of that
kind);

upon request under section 14 of the Education and Skills Act 2008 from a
local authority (for the purpose of enabling or assisting it to exercise its
functions under Part 1 of that Act); or

upon request under section 72 of that Act from a body providing services
under sections 68 or 70(1)(b) of the Act (for the purposes of providing such
services).
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ANNEXES

Annex A

ADMISSION OF CHILDREN AND YOUNG PEOPLE WITH EDUCATION, HEALTH
AND CARE PLANS

“EHC Plan” means an education, health and care plan made under section 37 of the
Children and Families Act 2014.

The Children and Families Act 2014 imposes duties directly on Academies in respect
of pupils with SEN, including the admission of pupils with EHC plans. If an Academy
Trust considers that a LA should not have named the Academy in an EHC plan, it may
ask the Secretary of State to determine whether the LA has acted unreasonably, and
to make an order directing the LA to reconsider. The Academy Trust must admit the
pupil if such a determination is pending. The Secretary of State’s determination as to
whether the LA acted unreasonably will be final, subject to any right of appeal which a
pupil (who is over compulsory school age) or parent of the pupil may have to the First-
tier Tribunal (Special Educational Needs and Disability) or the Upper Tribunal

Administrative Appeals Chamber.
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SUMMARY SHEET

Information about the Academy:

Name of Academy Trust

Invictus Education Trust

Company number

09284368

Date of Master Funding Agreement

25 August 2021

Name of Academy

Rufford Primary School

Opening date

1 September 2021

Type of academy (indicate whether Academy
academy or free school)

Religious designation N/A
Wholly or partly selective N/A

Name of predecessor school (where
applicable)

Rufford Primary School

Capacity number (of statutory school
age places)

(if the Academy has a nursery
provision, please provide a breakdown
of capacity for nursery pupils and
statutory school age places)

210 (plus 60 nursery places)

Age range (including nursery 2-11
provision where the nursery is part of

the school)

Number of sixth form places N/A
Number of boarding places N/A

SEN unit / Resource provision

SEN unit (12 pupil places)

Land arrangements
(Version 1-8 or other)

Version 2

Academy and title number of Land
(and Temporary Site)

Rufford Primary School, Bredon
Avenue, Stourbridge, West Midlands,
DY9 7NR. Title number MM159741.
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Please confirm which clause variations have been applied or marked as ‘Not

used’

Clause No. | Descriptor Applied | Not used

1.1 Only applies to free schools and new X
provision academies

2.A.1 Clause applies where an academy was X
previously a VC or foundation school
designated with a religious character

2.C,2.D Only applies where the Academy has an X
SEN unit or Resourced Provision

2.E Only applies where there was a X
predecessor independent school

2.E.1 Only applies to free Schools with nursery X
provision

2.G Clause does not apply to free schools X
(unless there was a predecessor
independent school), or new provision
academies

2.M Clause applies only to academies and free X
schools designated with a religious
character

2.N Clause applies only to academies that were X
formerly wholly selective grammar schools

2.0 Clause applies only to academies that were X
formerly partially selective grammar schools

2.P.1 Clause only applies to free schools or X
academy converter schools where there
was a predecessor maintained school

2.T Clause applies to free schools and new X
provision academies designated with a
religious character

2.W Clause only applies where the Academy is X

designated with a religious character but
was not previously a VC school or
foundation school designated with a
religious character (in which case use
clause 2.Y instead). Also use 2.W where an
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Clause No.

Descriptor

Applied

Not used

academy was previously a VC school but
has gone through a significant change
process to adopt VA characteristics in
parallel with converting to an academy

2.X

Clause only applies where the Academy has
not been designated with a religious
character

2.Y

Clause only applies where an academy was
previously a VC school or foundation school
designated with a religious character and
should be used instead of clause 2.W.
Where an academy was previously a VC
school but has gone through a significant
change process to adopt VA characteristics
in parallel with converting to an academy,
use clause 2.W instead.

2.Yc)

Sub-clause applies if the Academy is
designated with a denominational religious
character — CE etc. rather than ‘Christian’

3.A-3.F

Option 1 applies to converter and sponsored
academies: if used delete option 2

3.A-3.F

Option 2 applies to free schools and new
provision academies: if used delete option 1

3.H

Clause relating to Start-up only applies in
some cases (does not apply to academy
converters)

3.1.1

Only applies to Free schools with nursery
provision

3.J

Clause only applies to full sponsored and
intermediate sponsored academies with
approved Academy Action Plans

3.K

Clause does not apply to free schools
(unless there was a predecessor
independent school), or new provision
academies

5.G.1

Clause applies only to a boarding
academy/free school.
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Clause No. | Descriptor Applied | Not used
5.1 Clause only applies to sponsored X
academies
5.K Clause applies to free schools and may be X
applied to new provision academies
5.L Clause applies to free schools and may be X
applied to new provision academies
5.M Clause applies to free schools and may be X
applied to new provision academies
5.N Clause applies to free schools and may be X
applied to new provision academies
5.0 Clause applies to free schools and may be X
applied to new provision academies
6.H Clause only applies to schools which are
designated with a Church of England or
Roman Catholic character
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1. ESTABLISHING THE ACADEMY

1.A This Agreement made between the Secretary of State for Education and
Invictus Education Trust is supplemental to the master funding agreement
made between the same parties and dated 25 August 2021 (the “Master

Agreement”).
Definitions and interpretation

1.B  Except as expressly provided in this Agreement words and expressions
defined in the Master Agreement will have those same meanings in this

Agreement.

1.C The following capitalised words and expressions will have the following

meanings:
“The Academy” means the Rufford Primary School.

“Coasting” has the meaning given by regulations under subsection (3) of section
60B of the Education and Inspections Act 2006 in relation to a school to which that

section applies.

“Funded Hours” means the current applicable government funded entitlement to

free childcare.

“Guidance” means guidance issued by or on behalf of the Secretary of State, as
amended from time to time.

“SEN” means special educational needs and has the meaning set out in sections
20(1) and 21(2) of the Children and Families Act 2014.

“Termination Notice” means a notice sent by the Secretary of State to the Academy
Trust, terminating this Agreement on the date specified in the notice.

“Termination Warning Notice” means a notice sent by the Secretary of State to the

Academy Trust, stating his intention to terminate this Agreement.

1.0 The Interpretation Act 1978 applies to this Agreement as it applies to an Act of

Parliament.
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1.E Reference in this Agreement to clauses and annexes will, unless otherwise
stated, be to clauses and annexes to this Agreement.

The Academy

1.F The Academy is a Mainstream Academy as defined in clause 1.4 of the
Master Agreement.

1.G  The Academy Trust will establish and maintain the Academy in accordance
with the Master Agreement and this Agreement.

1.H The Academy Trust opened the Academy on 1 September 2021.

1.1 Not used.

2. RUNNING OF THE ACADEMY

Teachers and staff

2.A

2A1

2.A2

Subject to clause 2.A.2 and Annex A of this Agreement and section 67 of the
Children and Families Act 2014, the Academy Trust may, in accordance with
any relevant Guidance, employ anyone it believes is suitably qualified or is
otherwise eligible to plan and prepare lessons and courses for pupils, teach
pupils, and assess and report on pupils’ development, progress and

attainment.

Not used.

The Academy Trust must designate a staff member at the Academy as
responsible for promoting the educational achievement of registered pupils at
the Academy who are being looked after by a la, or are no longer looked after
by a la because of an adoption, special guardianship or child arrangements
order, or because they have been adopted from ‘state care’ outside England
and Wales, and in doing so must comply with the law, regulations and
Guidance that apply to maintained schools. The Academy Trust must ensure
the designated person undertakes appropriate training and has regard to any
Guidance.
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Pupils

2.B

The planned capacity of the Academy is 210 and the age range is 2-11, [plus
nursery provision of 60 places. For the avoidance of doubt, notwithstanding
that an individual applicant’'s age might be outside the specified age range of
the Academy, the Academy is not prevented from considering an application
made by the child’s Parent(s) in order to comply with the relevant paragraph
of the Schools Admissions Code (‘Admission of children outside their normal
age group’), to request that the child be admitted to the school outside of the
child’s normal age group. Where such a request is agreed, the child should be
educated in an existing year group. The Academy will be an all ability

inclusive mixed sex school.

SEN Unit or Resourced Provision

2.C

2.D

Charg
2.E

2.E1

The Academy must operate designated places reserved for pupils with SEN
(SEN Unit or Resourced Provision) with up to 12 planned places for pupils
with needs in cognition and learning and communication and interaction in the

age range 5.11.

The Secretary of State may at any time determine that the SEN Unit or
Resourced Provision should cease to operate. In making such a
determination, the Secretary of State will:

a) consider the views of the Academy and relevant LAs (in their strategic

role in the commissioning of SEN provision); and

b) consider how his determination will affect the LAs’ ability to secure

suitable SEN provision for children and young people in the area
ing
Not Used.

Clause 2.16 of the Master Agreement does not prevent the Academy Trust

charging fees for nursery provisions outside the Funded Hours.

Admissions
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2.F

2.G

2.H

2.1

2.J

2.K

2.L

Subject to clauses 2.L and 2.M the Academy Trust will act in accordance with,
and will ensure that its Independent Appeal Panel is trained to act in
accordance with, the School Admissions Code and School Admission
Appeals Code published by the Department for Education (the “Codes”) and
all relevant admissions law as they apply to foundation and voluntary aided
schools, and with equalities law. Reference in the Codes or legislation to

“admission authorities” will be deemed to be references to the Academy Trust.

Pupils on roll in a Predecessor School which was a maintained or
independent school will transfer automatically to the Academy on opening. All
children already offered a place at that Predecessor School must be admitted

to the Academy.

The Academy Trust must participate in the local Fair Access Protocol. The
Academy Trust must participate in the coordinated admission arrangements
operated by the LA in whose area the Academy is situated. If the Academy is
a free school, the Academy Trust is not required to participate in coordination

for its first intake of pupils.

Not used.

Not used.

Not used.

The Secretary of State may:

a) direct the Academy Trust to admit a named pupil to the Academy:

I following an application from a LA including complying with a
school attendance order as defined in section 437 of the
Education Act 1996. Before doing so the Secretary of State will

consult the Academy Trust; or

ii.  where in relation to a specific child or children the Academy Trust
has failed to act in accordance with the Codes or this Agreement

or has otherwise acted unlawfully; or
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b) direct the Academy Trust to amend its admission arrangements where
they do not comply with the Codes or this Agreement, or are otherwise

unlawful.
2.M  Not used.
2.N  Not used.
2.0 Not used.

2.P  The Academy Trust must make arrangements to ensure an independent
appeals panel is established for the Academy and its clerk and members are
trained to act in accordance with the Codes. The Academy Trust must ensure
that parents and ‘relevant children’ (as described in the Codes) are informed
of their right to appeal to an Independent Appeal Panel if they are dissatisfied
with an admission decision of the Academy Trust. The arrangements for
appeals must comply with the Codes as they apply to foundation and
voluntary aided schools. The determination of the Independent Appeal Panel

is binding on all parties.

2.P.1 The Academy Trust will treat any decision of an Independent Appeal Panel
constituted further to arrangements made by the admission authority of a
Predecessor School under section 94 of the School Standards and
Framework Act 1998 as binding on the Academy Trust, as though the

Academy Trust had made the decision subject to the appeal.

2.Q Subject to clause 2.R, the meaning of “relevant area” for the purposes of
consultation requirements in relation to admission arrangements is that
determined by the relevant LA for maintained schools in the area in
accordance with the Education (Relevant Areas for Consultation on

Admission Arrangements) Regulations 1999.

2.R If the Academy does not consider the relevant area determined by the LA for
the maintained schools in the area to be appropriate, it must apply to the
Secretary of State by 1 August before the academic year in question for a

determination of the appropriate relevant area for the Academy, setting out
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2.S

2.T

the reasons for this view. The Secretary of State will consult the Academy
Trust and the LA in whose area the Academy is situated in reaching a

decision.

The Office of the Schools Adjudicator (“OSA”) will consider objections to the
Academy’s admission arrangements (except objections against any agreed
derogations from the provisions of the Codes specified in this Agreement,
over which it has no jurisdiction). The Academy Trust must therefore make it
clear, when determining the Academy’s admission arrangements, that
objections should be submitted to the OSA. The OSA’s determination of an
objection is binding on the Academy and the Academy Trust must make
appropriate changes to its admission arrangements to give effect to the
Adjudicator’s decision within two months of the decision (or by 28 February
following the decision, whichever is sooner), unless an alternative timescale is

specified by the Adjudicator.

Not used.

Curriculum

2.U

2V

2.W

2.X

The Academy Trust must provide for the teaching of religious education and a
daily act of collective worship at the Academy.

The Academy Trust must comply with section 71(1)-(6) and (8) of the School
Standards and Framework Act 1998 as if the Academy were a community,
foundation or voluntary school, and as if references to “religious education”
and “religious worship” in that section were references to the religious
education and religious worship provided by the Academy in accordance with

clause 2.X.
Not used.

Subject to clause 2.V, where the Academy has not been designated with a
religious character (in accordance with section 124B of the School
Standards and Framework Act 1998 or further to section 6(8) of the
Academies Act 2010):
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2.Y

2.7

2.AA

3.

a) provision must be made for religious education to be given to all pupils
at the Academy in accordance with the requirements for agreed
syllabuses in section 375(3) of the Education Act 1996 and paragraph
2(5) of Schedule 19 to the School Standards and Framework Act 1998;

b) the Academy must comply with section 70(1) of, and Schedule 20 to,
the School Standards and Framework Act 1998 as if it were a
community school or foundation school without a religious character,
except that paragraph 4 of that Schedule does not apply. The
Academy may apply to the Secretary of State for consent to be relieved
of the requirement imposed by paragraph 3(2) of that Schedule.

Not used.

The Academy Trust must comply with paragraph 2A of the Schedule to The
Education (Independent School Standards) Regulations 2014 in relation to the
provision of Relationships Education, Relationships and Sex Education and

Health Education.

The Academy Trust must prevent political indoctrination, and secure the
balanced treatment of political issues, in line with the requirements for
maintained schools set out in the Education Act 1996, and have regard to any

Guidance.

GRANT FUNDING

Calculation of GAG

3A-3D. Not used.

3.E

3.F

The Secretary of State will calculate GAG based on the pupil count at the
Academy. In order to calculate GAG for the Academy Financial Year in which
the Academy opens, the pupil count will be determined on the same basis as
that used by the relevant LA for determining the budget of the maintained

Predecessor School.

For Academy Financial Years after that referred to in clause 3.E, the basis of
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3.G

3.H

3.1

3.1.1

the pupil count for determining GAG will be:

a) for pupils in Year 11 and below, the Schools Census which is used to
fund maintained schools for the financial year overlapping with the

Academy Financial Year in question; and

b) for pupils in Year 12 and above, the formula which is in use at the time

for maintained schools.

The Secretary of State may, at his discretion, adjust the basis of the pupil
count to take account of any diseconomies of scale which may affect the
Academy if it is operating below the planned capacity in clause 2.B. If such an
adjustment is made in any Academy Financial Year, this will not change the
basis of the pupil count for calculating the following Academy Financial Year’s
GAG. If the Secretary of State has indicated that additional grant may be
payable in such circumstances, the Academy Trust will bid for this additional
grant based on need and providing appropriate supporting evidence. The

Secretary of State may accept or refuse the bid at his discretion.
Not used.

The Secretary of State recognises that if a Termination Notice or a
Termination Warning Notice is served, or the Master Agreement is otherwise
terminated, the intake of new pupils during the notice period may decline and
therefore payments based on the number of pupils attending the Academy
may be insufficient to meet the Academy’s needs. In these circumstances the
Secretary of State may pay a larger GAG in the notice period, to enable the
Academy to operate effectively.

For the avoidance of doubt, the pupil number count for the purposes of
determining GAG excludes nursery provision pupils. Clauses 3.A-3.1 must be

read with this exclusion in mind.

Other relevant funding

3.J

Not used.
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3.K  The Secretary of State may pay the Academy Trust’s costs in connection with
the transfer of employees from a Predecessor School under the Transfer of
Undertakings (Protection of Employment) Regulations 2006. Such payment
will be agreed on a case-by-case basis. The Academy Trust must not budget
for such a payment unless the Secretary of State confirms in writing that it will

be paid.
Carrying forward of funds

3.L  Any additional grant made in accordance with clause 3.1, for a period after the
Secretary of State has served a Termination Notice or a Termination Warning
Notice under this Agreement, or otherwise terminates the Master Agreement,
may be carried forward without limitation or deduction until the circumstances

set out in clause 3.1 cease to apply or the Academy closes.

4, LAND

“Land” means the land at Bredon Avenue, Stourbridge, West Midlands, DY9 7NR,
being the land registered with title number MM159741 and demised by the Lease.

“Lease” means the lease, any subsequent variations to the lease or other
occupational agreement between the Academy Trust and a third party (the
“Landlord”) under which the Academy Trust derives title to the Land.

“Property Notice” means any order, notice, proposal, demand or other requirement
issued by any competent authority (including the Landlord) which materially affects
the Academy Trust’s ability to use the Land for the purposes of the Academy or any
correspondence that affects the extent of the Land.

Restrictions on Land transfer

4.A The Academy Trust must:

a) within 28 days of the signing of this Agreement in circumstances where
the Land is transferred to the Academy Trust prior to the date of this
Agreement, or otherwise within 28 days of the transfer of the Land to
the Academy Trust, apply to the Land Registry using Form RX1 for the
following restriction (the “Restriction”) to be entered in the

proprietorship register for the Land:

Mainstream Supplemental FA December 2020 (v7) page 16



b)

d)

No disposition of the registered estate by the proprietor of the
registered estate, or by the proprietor of any registered charge, not
being a charge registered before the entry of this restriction, is to be
registered without a written consent signed by the Secretary of State for
Education, of Sanctuary Buildings, Great Smith Street, London SW1P
3BT;

take any further steps reasonably required to ensure that the

Restriction is entered on the proprietorship register;

promptly confirm to the Secretary of State when the Restriction has

been registered,;

if it has not registered the Restriction, permit the Secretary of State to

do so in its place; and

not, without the Secretary of State’s consent, apply to disapply, modify,
cancel or remove the Restriction, whether by itself, a holding company,
a subsidiary company, or a receiver, administrator or liquidator acting in

the name of the Academy Trust.

Obligations of the Academy Trust

4B The Academy Trust must keep the Land clean and tidy and make good any

damage or deterioration to the Land. The Academy Trust must not do

anything to lessen the value or marketability of the Land without the Secretary

of State’s consent.

4.C The Academy Trust must comply with the Lease and promptly enforce its

rights against the Landlord.

4.D The Academy Trust must not, without the Secretary of State’s consent:

a)

b)

d)

terminate, vary, surrender, renew, dispose of or agree any revised rent

under the Lease,;
grant any consent or licence; or
create or allow any encumbrance; or

part with or share possession or occupation; or
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e) enter into any onerous or restrictive obligations,

in respect of all or part of the Land provided that the Academy Trust may grant
a licence or share occupation of part of the Land with a proprietor or proposed
proprietor of an academy or a body or individual providing services or facilities
which are within the uses permitted by the Lease and where no relationship of
landlord and tenant arises as a result of such occupation.

Option

4.E

4E.1

The Academy Trust grants and the Secretary of State accepts an option (the
“Option”) to acquire the Land at nil consideration. The Secretary of State may
exercise the Option in writing:

a) if this Agreement is terminated for any reason;

b) atany time on or after the issue of a Termination Notice; or

c) if, under clause 4.K, the Academy Trust and the Secretary of State agree
that part of the Land should be demised or subleased to another
academy trust;

d) if, under clause 4.M, the Academy Trust cannot use all or part of the
Land as the permanent site of the Academy.

If the Option is exercised, completion will take place

a) 28 days after the exercise date where a Termination Notice has not
been issued; or

b) where a Termination Notice has been issued, the date specified in the
Termination Notice as to when this Agreement shall terminate

and in either case in accordance with the Law Society’s Standard Conditions
of Sale for Commercial Property in force at that date.

Option notice

4.F

Mainst

The Academy Trust:

a) must, within 14 days after acquiring the Land or, if later, after signing
this Agreement, apply to the Land Registry on Form AN1 (including a
copy of this Agreement) for a notice of the Option (the “Option Notice”)
to be entered in the register, taking any further steps required to have
the Option Notice registered and promptly confirming to the Secretary
of State when this has been done;
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b)

d)

if it has not registered the Option Notice, agrees that the Secretary of
State may apply to register it using Form UN1;

must not, without the Secretary of State’s consent, apply to disapply,
modify or remove the Option Notice, whether by itself, a holding
company, a subsidiary company, or a receiver, administrator or

liquidator acting in the name of the Academy Trust, and

must, in the case of previously unregistered land, within 14 days after
acquiring the Land or, if later, after signing this Agreement, apply to
register a Class C(iv) land charge in the Land Charges Registry, and
send the Secretary of State a copy of the relevant entry within 7 days
after the registration has been completed. If the Secretary of State
considers that the Academy Trust has not complied with this clause, he

may apply to secure the registration.

Property notices

4.G

If the Academy Trust receives a Property Notice, it must:

a)

b)

d)

send a copy of it to the Secretary of State within 14 days, stating how

the Academy Trust intends to respond to it;

promptly give the Secretary of State all the information he asks for
about it;

allow the Secretary of State to take all necessary action, with or instead

of the Academy Trust, to comply with it, and

use its best endeavours to help the Secretary of State in connection
with it.

Breach of Lease

4.H

If the Academy Trust is, or if it is reasonably foreseeable that it will be, in

material breach of the Lease, the Academy Trust must immediately give

written notice to the Secretary of State stating what the breach is and what

action the Academy Trust has taken or proposes to take to remedly it,

including timescales where appropriate.
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4.1

After notifying the Secretary of State under clause 4.H, the Academy Trust

must:

a) promptly give the Secretary of State all the information he asks for

about the breach;

b) allow the Secretary of State to take all necessary action, with or instead

of the Academy Trust, to remedy or prevent the breach, and

C) use its best endeavours to help the Secretary of State to remedy or

prevent the breach.

Sharing the Land

4.

4.K

Where:

a) the Secretary of State identifies basic or parental need for additional

places in the area in which the Academy is situated; and

b) the Secretary of State then considers that not all the Land is needed for

the operation of the Academy at planned capacity,

the Secretary of State must consult with the Academy Trust to determine
whether part of the Land could be demised or sublet to another academy
trust, as the Secretary of State considers appropriate, for the purpose of that
academy trust establishing and maintaining an educational institution on the
Land.

To the extent the Academy Trust and the Secretary of State agree to part of
the Land being demised or sublet in accordance with clause 4.J, the Academy
Trust must use its best endeavours to procure either the approval of the
Landlord or any necessary amendments to the Lease in order to enable it to
share occupation of the Land with the incoming academy trust and to provide
the incoming academy trust with security of occupancy over the Land
occupied by it, and shall enter into any legal arrangements which the
Secretary of State requires for this purpose. The Secretary of State shall meet
the necessary and reasonable legal costs incurred by the Academy Trust in

connection with entering into any such arrangements under this clause.
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4.L  For the purposes of clause 4.J:

a) a basic need will arise when the forecast demand for pupil places in
the area where the Academy is situated is greater than the existing

capacity to provide them;

b) a parental need will arise when the Department for Education is
actually aware of an additional demand for pupil places in the area
where the Academy is situated, following representations from parents
in that area; and

c) planned capacity has the meaning given in clause 2.B.

4.M If the Academy Trust cannot use all or part of the Land as the permanent site
of the Academy but the Secretary of State agrees not to terminate this
Agreement on that basis, the Secretary of State may notify the Academy Trust
that he intends to exercise the Option to transfer the Land for nil consideration

to himself or his nominee.

4.N  On or following the issue of a Termination Notice, the Secretary of State may
give notice that he intends to exercise his rights under clause 4.E. Any such
notice is without prejudice to his right to exercise any other rights available to

him.

5. TERMINATION

Termination by either party

5.A  Either party may give at least seven Academy Financial Years’ notice to
terminate this Agreement. Such termination would take effect on 31 August of

the relevant year.
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Termination Warning Notice

5.B  The Secretary of State may serve a Termination Warning Notice where he

considers that:

a) the Academy Trust has breached the provisions of this Agreement or

the Master Agreement; or

b) the standards of performance of pupils at the Academy are

unacceptably low; or

C) there has been a serious breakdown in the way the Academy is

managed or governed; or

d) the safety of pupils or staff is threatened, including due to breakdown of

discipline; or

e) the Academy is Coasting provided he has notified the Academy Trust

that it is Coasting.

5.C A Termination Warning Notice served under clause 5.B will specify:
a) the action the Academy Trust must take;
b) the date by which the action must be completed; and

C) the date by which the Academy Trust must make any representations,

or confirm that it agrees to undertake the specified action.

5.D The Secretary of State will consider any representations from the Academy
Trust which he receives by the date specified in the Termination Warning
Notice. The Secretary of State may amend the Termination Warning Notice to
specify further action which the Academy Trust must take, and the date by

which it must be completed.

5.E If the Secretary of State considers that the Academy Trust has not responded
to the Termination Warning Notice as specified under clause 5.C(c), or has
not completed the action required in the Termination Warning Notice as

specified under clauses 5.C(a) and (b) (and any further action specified under
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clause 5.D) he may serve a Termination Notice.
Termination by the Secretary of State after inspection
5.F If the Chief Inspector gives notice to the Academy Trust that:

a) special measures are required to be taken in relation to the Academy;

or
b) the Academy requires significant improvement

the Secretary of State may serve a Termination Warning Notice, specifying

the date by which the Academy Trust must make any representations.

5.G In deciding whether to give notice of his intention to terminate under clause
5.F, the Secretary of State will have due regard to the overall performance of
the Academy Trust.

5.G.1 Not used.

5.H If the Secretary of State has served a Termination Warning Notice under

clause 5.F and:

a) has not received any representations from the Academy Trust by the
date specified in the notice; or

b) having considered the representations made by the Academy Trust

remains satisfied that this Agreement should be terminated;
he may serve a Termination Notice.
5.1 Not used.
Termination by the Secretary of State
5.J Not used.
5.K  Not used.

5L Not used.
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5.M

5.N

5.0

Not used.

Not used.

Not used.

Funding and admission during notice period

5.P

5.Q

If the Secretary of State serves a Termination Notice under clause 5.A, the
Academy Trust may continue during the notice period to admit pupils to the

Academy, and to receive GAG and EAG, in accordance with this Agreement.

If the Secretary of State serves a Termination Warning Notice or a
Termination Notice otherwise than under clause 5.A, the Academy Trust may
continue during the notice period to admit pupils to the Academy (unless the
Secretary of State specifies otherwise), and to receive GAG and EAG, in

accordance with this Agreement.

Notice of intention to terminate by Academy Trust

5.R

5.5

5.T

The Secretary of State will, before the start of each Academy Financial Year,
provide the Academy Trust with a final funding allocation indicating the level
of GAG and EAG to be provided in the next Academy Financial Year (the

“Funding Allocation™).

If the Academy Trust is of the opinion that, after receipt of the Funding
Allocation for the next Academy Financial Year (the “Critical Year”) and after
taking into account all other resources likely to be available to the Academy,
including other funds that are likely to be available to the Academy from other
academies operated by the Academy Trust (“All Other Resources”), itis
likely that the cost of running the Academy during the Critical Year would
cause the Academy Trust to become insolvent (and for this reason only) then
the Academy Trust may give written notice of its intention to terminate this

Agreement on 31 August before the Critical Year.

Any notice given by the Academy Trust under clause 5.S must be provided to

the Secretary of State within six weeks of the Secretary of State issuing the
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Funding Allocation. The notice given by the Academy Trust under clause 5.S
must specify:

a) the grounds upon which the Academy Trust’s opinion is based,

including:
I. evidence of those grounds;

ii.  any professional accounting advice the Academy Trust has

received;

iii. adetailed statement of steps which the Academy Trust proposes
to take to ensure that the running costs of the Academy are
reduced such that costs are less than the Funding Allocation and
All Other Resources, and the period of time within which such

steps will be taken; and

b) the shortfall in the Critical Year between the Funding Allocation and All
Other Resources expected to be available to the Academy Trust to run

the Academy and the projected expenditure on the Academy; and

c) a detailed budget of income and expenditure for the Academy during
the Critical Year (the “Projected Budget”).

5.U Both parties will use their best endeavours to agree whether or not the cost of
running the Academy during the Critical Year would cause the Academy Trust
to become insolvent. Both parties recognise that they will need to engage in a
constructive dialogue at the time about how best to provide education for the
pupils at the Academy and use their best endeavours to agree a practical
solution to the problem.

5.V If no agreement is reached by 30 April (or another date if agreed between the
parties) as to whether the cost of running the Academy during the Critical
Year would cause the Academy Trust to become insolvent, then that question
will be referred to an independent expert (the “Expert”) for resolution. The
Expert’s determination will be final and binding on both parties. The Expert will

be requested to specify in his determination the amount of the shortfall in
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5.W

5.X

5.Y

funding (the “Shortfall”).

The Expert will be an insolvency practitioner with significant professional
experience of educational institutions or academies. If the parties fail to agree
upon the appointment of the Expert then the Expert will be appointed by the
President of the Institute of Chartered Accountants in England and Wales.
The Expert’s fees will be borne equally between the parties.

The Expert will be required in reaching his determination to take account of
advice from an educational specialist who is professionally familiar with the
issues arising from the budget management of schools. If the parties fail to
agree upon the appointment of the educational specialist then the educational
specialist will be appointed by the Chairman of the Specialist Schools and
Academies Trust (or any successor or equivalent body). The educational

specialist’s fees will be borne equally between the parties.

If the Expert determines that the cost of running the Academy during the
Critical Year would cause the Academy Trust to become insolvent, and the
Secretary of State will not have agreed to provide sufficient additional funding
to cover the Shortfall, then the Academy Trust will be entitled to terminate this
Agreement, by notice expiring on 31 August before the Critical Year. Any
such notice will be given within 21 days after (a) the Expert’'s determination
will have been given to the parties or (b), if later, the Secretary of State will
have given written notice of his refusal to provide sufficient additional funding

for the Academy to cover the Shortfall.

Effect of termination

5.2

5.AA

If this Agreement is terminated, the Academy will cease to be an Academy

within the meaning of sections 1 and 1A of the Academies Act 2010.

Subject to clauses 5.BB and 5.CC, if the Secretary of State terminates this
Agreement under clause 5.A, he will indemnify the Academy Trust. If the
Secretary of State terminates this Agreement otherwise than under clause

5.A, he may at his discretion indemnify or compensate the Academy Trust.
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5.BB The amount of any such indemnity or compensation will be determined by the
Secretary of State, having regard to representations made to him by the
Academy Trust, and will be paid as and when the Secretary of State

considers appropriate.

5.CC The categories of expenditure incurred by the Academy Trust in consequence
of termination, for which the Secretary of State may indemnify the Academy

Trust under clauses 5.AA, may include:

a) staff compensation and redundancy payments;

b) compensation payments in respect of broken contracts;

C) expenses of disposing of assets or adapting them for other purposes;
d) legal and other professional fees; and

e) dissolution expenses.

5.DD If this Agreement is terminated, and the Academy Trust owns capital assets
which have been partly or wholly funded by HM Government, the Academy

Trust must, as soon as possible after the termination date:

a) transfer a proportion of those capital assets, equal to the proportion of
the original financial contribution made by HM Government, to a

nominee of the Secretary of State to use for educational purposes; or

b) if the Secretary of State directs that a transfer under clause 5.DD(a) is
not required, pay to the Secretary of State at the termination date (or,
by agreement with the Secretary of State, at the date of their
subsequent disposal) a sum equivalent to the proportion of the original
financial contribution made by HM Government.

5.EE The Secretary of State may:

a) waive all or part of the repayment due under sub-clause 5.DD(b) if the
Academy Trust obtains his permission to invest the sale proceeds for
its charitable purposes; or
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b) direct the Academy Trust to pay all or part of the sale proceeds to the

relevant LA.
6. OTHER CONTRACTUAL ARRANGEMENTS
Annexes
6.A  Any annexes to this Agreement form part of and are incorporated into this

Agreement.

The Master Agreement

6.B

Except as expressly provided in this Agreement, all provisions of the Master

Agreement have full force and effect.

General

6.C

6.D

6.E

6.F

6.G

6.H

The Academy Trust cannot assign this Agreement.

Failure to exercise, or a delay in exercising, any right or remedy of the
Secretary of State under this Agreement (including the right to terminate this
Agreement), or a single or partial exercise of such a right or remedy, is not a
waiver of, and does not prevent or restrict any initial or further exercise of, that

or any other right or remedy.

Termination of this Agreement will not affect the accrued rights, remedies,

obligations or liabilities of the parties existing at termination.

This Agreement may be executed in any number of counterparts, each of
which when executed and delivered shall constitute a duplicate original, but all

of which will together constitute the same agreement.

This Agreement and any dispute or claim arising out of or in connection with it
or its subject matter or formation (including non-contractual disputes or
claims) shall be governed by and construed in accordance with the law of
England and Wales, and submitted to the exclusive jurisdiction of the courts of

England and Wales.

Not used.
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Information Sharing with Local Authorities — Statutory Responsibilities
6.1 The Academy Trust must provide:

a) the name, address and date of birth of the pupil or student;
b) the name and address of a parent of the pupil or student;

¢) information in the institution's possession about the pupil or student
(except if the pupil or student concerned (in the case of a pupil or student
who has attained the age of 16) or a parent of the pupil or student
concerned (in the case of a pupil or student who has not attained the age
of 16) has instructed the Academy Trust not to provide information of that
kind);

upon request under section 14 of the Education and Skills Act 2008 from a
local authority (for the purpose of enabling or assisting it to exercise its
functions under Part 1 of that Act); or

upon request under section 72 of that Act from a body providing services
under sections 68 or 70(1)(b) of the Act (for the purposes of providing such
services).
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ANNEXES

Annex A

ADMISSION OF CHILDREN AND YOUNG PEOPLE WITH EDUCATION, HEALTH
AND CARE PLANS

“EHC Plan” means an education, health and care plan made under section 37 of the
Children and Families Act 2014.

The Children and Families Act 2014 imposes duties directly on Academies in respect
of pupils with SEN, including the admission of pupils with EHC plans. If an Academy
Trust considers that a LA should not have named the Academy in an EHC plan, it may
ask the Secretary of State to determine whether the LA has acted unreasonably, and
to make an order directing the LA to reconsider. The Academy Trust must admit the
pupil if such a determination is pending. The Secretary of State’s determination as to
whether the LA acted unreasonably will be final, subject to any right of appeal which a
pupil (who is over compulsory school age) or parent of the pupil may have to the First-
tier Tribunal (Special Educational Needs and Disability) or the Upper Tribunal

Administrative Appeals Chamber.
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